NATI ONAL RAILRCAD ADJUSTMENT BOARD
Awar d Nunber 22889

THIRD DI VI SI ON Docket Nunber TD- 22735
Martin F. Scheinman, Ref eree
(Arerican Train Dispatchers Association

PARTI ES TO DI SPUTE: (
(Norfolk and Western Railway Conpany

STATEMENT OF CLAIM  C aim of the Anerican Train Dispatchers Association
that:

(a) The Norfolk and Western Railway Conpany, fornerly the New York,
Chicago and St. Louis Railroad Conpany (hereinafter referred to as "the
Carrier"), violated the current Agreement (effective August 1, 1951) between
the parties, Article 8 thereof in particular, when the Carrier refused to
give Train D spatcher C, W Hardin (hereinafter referred to as "the Caimnt")
a hearing within ten days from date of notice as provided by the Agreenent,
when the Carrier failed to give the Claimant a fair and inpartial hearing as
provi ded by the Agreement and when the Carrier suspended the Caimant from
service for thirty (30) days from \Wednesday, Novenber 16, 1977 to and
i ncludi ng Decenber 15, 1977 based om hearing held on Septenber 21, 22,
Cctober 7 and Novenmber 1, 1977. The record, including the transcript, fails
to support the discipline assessnent nmade by the Carrier and/or establish
guilt on the part of the Cainmant. Therefore, the inposition of discipline
was arbitrary, capricious, unwarranted and an abuse of managerial discretion.

(b) The Carrier shall now be required to conpensate the O ai nant
for the net wage |loss suffered by him as provided by Article 8 (e) and
clear the Claimant's personal record of the charges which allegedly provided
the basis for said action.

OPI NI ON OF BOARD: Cainmant, Train Dispatcher, C. W Hardin, after investiga-
tion, was suspended for thirty (30) days. Caimant was
charged in the notice of hearing as follows:

"You are charged with hi-rail #3701 and Extra West 2413
bot h occupyi ng west bound main track between MP. 172 and
MP. 183 Friday, August 26, 1977, at approximtely 3:35 P.M
wi t hout proper protection being provided for hi-rail #3701."

The Board is of the opinion that this case is properly before us
for consideration. Therefore, we reject Carrier's petition for dismssal.

As to the nmerits, we conclude that Carrier failed to neet its burden
of establishing, by substantial evidence, that O ainmant was guilty &s charged.
As such, the clai mmust be sustained.
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Gven the disposition of this particular dispute on the nerits,

it is unnecessary for us to address the procedural issues raised by the
Organi zat i on.

FINDINGS: The Third Division of the Adjustment Board, upon the whole record

and all the evidence, finds and hol ds:
That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute are

respectively Carrier and Employes wWithin the neaning of the Railway Labor
Act, as approved June 21, 1934

That this Division of the Adjustment Board has jurisdiction over

the dispute involved herein; and

ATTEST:

That the Agreenment was violated.

A WA RD

C ai m sustai ned.

NATI ONAL RAI LROAD ADJUSTMENT BQARD
By Order of Third Division

Executive Secretary

Dated at Chicago, Illinois, this 18th day of June 1980.



