NATI ONAL RAI LROAD ApJUSTMENT BOARD

Award Number 22910
THIRD DI VI SI ON Docket Nunmber M3#=-22959

Paul C. Carter, Referee

(Brot herhood of Maintenance Of \Wiy Employes
PARTIES TO DISPUTE: (

(The Denver and Rio Grande \Mstern Railroad Conpany

STATEMENT OF CLAIM: "Claimof the SystemcCommittee Of the Brotherhood that

~ (1) The discipline of dismssal assessed B&B Carpenter Robert N. Pl um
was arbitrary, capricious and without just cause (SystemFile D=14-78/Mi=13=78),

_ - (@B&B Carpenter Robert N. Plumshall be reinstated to service
with seniority and all other rights uninpaired and he shall be conpensated for
all wage loss suffered, all in accordance with Rule 28."

CPI NI ON OF BOARD: C ai mant was enployed by the Carrier as a Bridge and
Building Carpenter. On March 21, 1978, he was served
notice of a formal investigation:

"Formal investigation will be held in the Superintendent's Con-
ference Room 901 West 48th Ave., Denver, Colo. at 1:00 PM

Monday March 27, 1978, to determine facts and pl ace responsibility,
if any, in connection with your alleged failure to conply with

the requirenents of general notice and rules of the Denver and

Ri 0 Grande Wstern Railroad Co on or about 2;00 AM Fri day

March 10, 1978 at COak Creek, Colo.

Your presence as principal at this formal investigation is
required with representative if desired.

If you desire any witnesses to appear in your behal f-notify
the undersigned pronptly.

signed J. A Greener’( Superi ntendent)

The investigation was conducted on Maxech 27, 1978, at which the
notice to the elaimant was read. The claimant was represented by the
General Chairman of the Organization. At the beginning of the investigation
the fol |l owi ng exchange occurred between the hearing of ficer (Mr.-Spurling)
and the General Chairman (M. Ochoa):
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"MR. OCHOA:

M. Spurling, before we go on with this, in the notice to
attend the investigation | note that he is charged with
‘failing to comply with the requirements of General Notice
and Rules of the Denver and Rio Gade Western Railroad
Company.' That isS pretty vague. |s he being charged with
failure to conply with all the rules or is there a specific
rule that he is being Cited with?

"MR., SPURLING:-

M. Ochoa, the caption of the investigation refers to the
General Notice and Rul es of the Denver and Rio G ande
Western Railroad Conpany amd, if apgropriate, all or a
portion of the General Notice will be read into the record
of the investigation,

"MR, OCHOA:

And, as to the rules, | have been asked by M. Plumto
represent himand | cannot adequately represent himif

| don't know the rules he is being charged with and | feel
that in that respect we cannot properly represent him and
give hima fair and inpartial investigation not kaowing
the specific rules he 1s charged wth.

"MR, SPURLING:

Ve Wi ll enter your objection.”
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Later in the investigation, the General Notice and Rules of the

"MR, OCHOA:

I's he being charged with a violation of all these rules? _

ilroad were read into the record by the
Thi s document consists of twenty-one paragraphs, Some
of the paragraphs cover numerous natters that could be the subject of an
After the reading of the docunent, the

following conversation was entered i nto bet ween t he General Chairman and
the Searing Officer:
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"MR, SPURLING:

M. Cchoa, as Chairman Of the Investigating Board, | am not
at liberty to a-r questions directly. | believe that the
caption of the investigation specifies it is being held in
connection with M. Plunis alleged failure to conply with
the requirenments of General Notice and Rules of The Denver
and Rio Grande \Wstern Railroad Conpany on or about 2:00 A M
Friday, Mrch 10, 1978."

Throughout the handling of the dispute on the property the
Organi zation continued its contention that the charge was vague and in its
subm ssion to the Board contends that by charging claimant with a violation
of all the rules, as it did, the Carrier was "obviously engaged in a
"fishing expedition' for an alleged violation." W note that the letter
of dismssal sent to claimant on March 29, 1978, followed the sane general
| anguage of the notice of investigatiom, Wi thout reference to any specific
rule.

While the applicabl e agreenment does not require that the charge
be "precise", it does require that the employe be given a "fair and
inpartial hearing," and it is generally recognized that a "fair and
inpartial hearing" requires that the accused be inforned of the nature
of the charge made against him in a formdefinite enough so that he may
adequately prepare a defense. It is the opinion of the Board in our
present case that the charge was entirely too broad to meet such requirenent.
(See Awards 13443, 17592).

Ve will sustain the claimto the extent outlined in rRule 28(d),
based on the charge being vague and indefinite, wthout passing upon the
nerits of the dispute.

FINDINGS: The Third Division of the Adjustnment Board, upom.the Whole
record and all the evidence, finds and hol ds

That the parties waived oral hearing;

- That the Carrier and the Enployes involved in this dispute are
respectively Carrier and Employes Wi thin the neaning of the Railway Labor
Act, as apprwed June 21, 1934,

That this Division of the Adjustment Board has jurisdiction over
the dispute involved herein; and
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That the Agreement was viol ated.

A WARD

Claim sustained in accordance with QOpinion and Findings.

NATI ONAL RAI LROAD ADJUSTMENT BOARD

By Order of Third Division
ATTEST: . 44/ JM@

Executive Secretary

Dated at Chicago, Illinois, this 22nd day of July 1980.



