NATTIONAL RAILRCAD ADJUSTMENT BCARD
Awar d Number 22922
THRD DIVI SION Docket Nunber m 22898

Martin F. Schei-, Referee
(Brot her hood of Maintenance of Way Employes

PARTI ES TO DI SPUTE: (
(The Denver and Ri 0 Grande \WsSt ern Rai | r oad Company

STATEMENT OF CIAIM: "Claim Of the SystemCommittee Of the Brotherhood that:

(1) The Agreement was viol ated when the Carrier laid off senior
Machine Operator D. M Grinde instead of junior Machine Qperator T. L. Caviness
from5th of December through 9th of Decenber, 1977 (SystemFile D=2«78/Mi-11-78).

(2) Caimnt Ginde now be conpensated equal to what was earned by
Machine (perator Caviness account of referred to violation."

OPI NI ONOF  BOARD: The Organization claims that Carrier violated the
Agreenent between the parties when it laid off senior
Machine Qperator D. M Ginde instead of junior Mchine Qperator T. L. Caviness
fromthe 5th through the 9th of Decenber, 1977. Carrier, on the other hand,
denies that it violated the Agreement,

Both Grinde and Cavi ness were furloughed at the close of work on
Decenmber 2, 1977. On Monday norning, Decenmber 5, 1977, Carrier was notified
by regularly assigned Wrk Equi pment Qperator, S. A Crespin, that he would
be unable to work on Decenber 5, 1977. Crespin was assigned to operate a
machine kmown as Tanper-PT 24, |ocated in Denver, Col orado.

Carrier filled this vacancy by calling in Machine oOperator Cavi ness
who lives in the Denver area. Caviness worked Crespia's position from
, Decenber 5-9, 1977. Carrier argues that it acted in accordance with Rule 11(g)1l
when it cal |l ed Caviness as he was the seni or employe at thé& locatiom.,

It is uncontested that the vacancy created was a tenporary vacancy
of less than thi rte/ (30) cal endar days duration. As such, Rule 11(g) is the
applicable work rufe. A resolution of this matter, therefore, requires an
interpretation of Rule 11(g). In relevant part, Rul e 11(g) states:
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RULE 11-~ASSIGNMENT OF NEW
POS ITIONS==VACANC IES

* k %

Temporary Assignment--(g). New positions and vacancies under-
going bulletining and assignment and tenporary vacancies of |ess
than thirty ?30) cal endar days* duration that are to be filled
shall be filled in the £ollowing or der

1. By the seniorenpl oye working in the gang or at
the location who hol ds senicrity in the class of the
position to be protected who through force reduction
I's working in a lower class or furloughed account
force reduction.

2. By the senior enploye working in the gang or at
the | ocation who has qualified for promotion in
accordance with the provisions of Rule 9

3. To the senior unassaﬁned enpl oye of the class om
the seniority district who is working in a |ower class

or furloughed account force reduction.

4. To the senior enploye awaiting promotion who has
qualified in accordance with the provisions of Rule 9.

5. By promotion of the senior enploye in the succeeding
| over class or classes inthe subdepartment who has
applied for pronotion in accordance with the provision
of Rule 9 but who has not been qualified for or held

an assignmentin such cl ass.

Rule 11(g) sets forth the procedure, in aumerical order for filling
temporary vacancies. Rule 11(g)%t requires that the vacaney first be filled
bx au "enpl oye working in the gang or at the location Who hol ds seniority in
the class . . . to be protected.”

Carrier's reliance on Rule 11(g)l is incorrect. Rule 1i{g)l is
operative when an enpl oye i s either working in the gang or working at the
location. Neither Grinde nor Caviness Were working at the time the vacancy
arose. Both werefur|oughed. Thus, Rule 11(g)1 is sinply not applicable.

Simlarly, Rule 11(g)2 is not apposite. It is also predicated
on au enploye working in the gang or working at the location.  MNorewer
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Rule 11(g)2 addresses the situation of an enpl oye who has qualified for
a pronotion. This has nothing to do with the facts here

Since 11{(g)1 and 11(g)2 are not appropriate for determ ning
whi ch of the two empieyes shoul d have been offered the tenporary vacancy,
under the numerical procedure of Rule 11(g), 11(g)3 must be resorted to.
It requires that the vacancy go to the "senior unassigned enploye of the
class on the seniority district who is working in a |ower class or
furloughed account force reduction." (Enphasis added).

Rul e 11(g)3 isclear and unanbiguous. Its inport is unm stakable.
The senior unassigned enpl oye of theclass who was furloughed account of
force reduction is to be offered the vacancy. The distance from the
vacancy is not a relevant factor.

Here, as between Ginde end Caviness, Ginde is the senior
unassi gned enpl oye who was furloughed account of work reduction. As such,
Grinde, under the pl ai n meaning of Rule 11(g)3, shoul d have been of fered
the vacancy. See Third Division Award 1862. Wen Carrier failed to offer
Giude the tenporary vacancy, it violated the Agreenent.

The final question that remains is the appropriate renmedy.
Gven the |ateness of Crespin's call on Decenber 5, 1977, it was not
unreasonabl e for Carrier to have determ ned that Claimant, Who resi ded
277 mles away in Gramd Junction, Colorado could not possibly have reported
pronptly on Decenber 5th. For this reason, we are convinced that Carrier
did not violate the Agreement when it called the closer man for that day
only. It had the right to assure that the position was filled. There-
fore, we will sustainthe claimfor Decenber 6-9, 1977, but not for
Decenber 5th.  See Third Division Awards 2391, 2690.

FINDINGS: The Third Division of the Adjustnent Board, upon the whole
record and all the evidence, finds and hoidss , -

That the parties waived oral hearing;

~ That the Carrier and the Employes involved in this dispute are
respectively Carrier and Employes W thin the neaning of the Railway Labor
Act, as apprwed June 21, 1934;

That this Division of the Adjustment Board has jurisdiction over
the dispute involved herein; and _

-
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That the Agreement was viol at ed.

A WA R D

Clai msustained in accordance wth Qi nion.

NATIONAL RATLROAD ADJUSTMENT BOARD

By Order of Third Division
e _ ) D etoa

Executive Secretary

Dated at Chicago, Illinois, this 22nd day of July 1980.




