NATI ONAL RAI LROAD ADJUSTMENT BOARD

Awar d Number 22929
THIRD D VI SI ON Docket Nunber Mi=22978

Paul.C, Carter, Referee

(Brot herhood of Mintenance of Wiy Employes
PARTIES TODI SPUTE: (

(Central Vernont Railway, Inc.

STATEMENT OF CLAIM: '"Claim of the SystemCommittee of the Brotherhood that:

(1) The disnmssal of Foreman R, L. Cavanna was without just or
sufficient cause, on the basis of unproven charges and was extrenely dis-
proportionate to the charge of 'Unauthorized disposal of Conpany materi al
on July 22, 1977" (Carrier's File SBB 86975).

(2) Foreman R, L. Cavanna be restored to service with seniority

and all other rights uninpaired and he shall be conpensated for all wage
Loss suffered.”

CPI NI ON OF BOARD: Caimant had been in Carrier's service about six years
and at the time of the occurrence giving rise to the
di spute herein was enployed as a production gang foreman.

On August 2, 1977, he was notified of his dismssal from service:

"Ef fective August 2, 1977 your services for the Central Vernont
Railway are ternminated for the follow ng reasons.

1. On July 22, 1977 you disposed of Conpany Material which
was not authori zed.

2, Om July 22, 1977 you falsified Production Gang Reports.

3. On July 22, i977 between the hours of 1100 and” 1530 you
did not assign duties pertaining to the maintenance of
track to the menbers of your gang under your direction.

"You may appear at the Investigation to be conducted at New
London in the Enginehouse OFfices on August 9th, 1977 at
0900. "
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The investigation was conducted as schedul ed, follow ng which
claimant's dismssal was affirmed. A transcript of the investigation has
been made a part of the record. Fromthe evidence adduced at the
investigation, it is quite clear that clainmant gave away eight ties
without authority. It is not clear fromthe record whether the ties
were used or unused. However, the foreman had no authority to give them
away, whether they were used or unused.

W do not find substantial evidence in the investigation to
support the other charges in the letter of August 2, 1977.

The Board is of the opinion that clainmnt was subject to
discipline for his actions in giving the ties away. However, we do not
think that his actions justified the Carrier in depriving himof his
means of |ivelihood, especially as the record shows no previous dis-
ciplinary action against him Neither do we think that he should
immediately be restored to service as a foreman.

It is our conclusion, and we so award, that claimant be
restored to service with his former seniority as sectionman, W t hout
any conpensation for time Lost while out of service, and without
prejudice to his Later being considered for promotion to foreman if
his services so warrant.

FINDINGS: The Third Division of the Adjustnent Board, upon the whole
record and all the evidence, finds and hol ds:
That the parties waived oral hearing;
That the Carrier and the Enployes involved in this dispute are

respectively Carrier and Employes within the neaning of the Railway Labor
Act, as approved June 21, 1934, -

That this Division of the Adjustment Board has jurisdiction
over the dispute involved herein; and

That the discipline inposed was excessive.
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A WARD

C aim sustained in accordance w th Opinion and Findings.

NATI ONAL RAILROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST: dﬂ/ ‘

Executive Secretary

Dated at Chicago, Illinois, this 30th day of July 1980.



