NATI ONAL RAI LROAD ADJUSTMENT BOARD

Award Nunber 22942
TH RD DI VI SI ON Docket Number MM 22215

Dana E. Ei schen, Referee

(Brot herhood of Mintenance of Wy Employes
PARTI ES TO DI SPUTE: (

(Burlington Northern Inc.

STATEMENT OF CLAIM  "Claim of the SystemCommittee of the Brotherhood that:

(1) The Agreement was viol ated when, on May 23, 1976, other
than scope cowered employes were_permitted to repair a frog on the CNW
crossing at Sterling, Illinois /System File 11-3/M{-84(c) 9/10/76/.

(2) As a consequence of the above-mentioned violation, Welder
K. L. Boling shall be allowed eight (8) hours' pay at his overtine rate."

OPINION OF BOARD:' The facts of the instant case are not in dispute.

On Saturday, My 22, 1976, a Chicago and North Western
(C&NW track inspector found a broken frog in the Burlington Northern (BN)=
C&NW crossing at Sterling, Illinois. The inspector imediately ordered a
five-mle-an-hour speed restriction over the crossing and reported the
damaged frog to the BN agent at Sterling. The agent, in turn, notified
the BN train dispatcher of the frog's condition and need of repair.
BN then schedul ed Clainmant, Wlder K L. Boling to repair the frog on
Mbonday norning, My 24, 1976. On Sunday, May 23, 1976, the C&W track
i nspector arranged for the repair of the frog in question by a |ocal welder.
Caimant was notified upon reporting for work on Mnday, My 24, 1976,
to proceed to the location of the frog and make i mediate repairs.
Caimant found the frog already repaired and the instant claimwas presented
to the Carrier.

In denying the claim Carrier asserts that the work_was assigned
without its direction or approval. W find no evidence on the record to
support the Organization's accusation that c&W was forced to hire out the
repair because of BN "negligence" in scheduling the work for the follow ng
Monday rather than during the weekend. Absent contractual linmitation,
Carrier has the right to direct its work force and to schedul e work.
Further, as we noted in our Award 3-20721, Carrier cannot be held responsible
for work performed "w thout instructions or comminication W th anyone in
authority fromthe Carrier." It is apparent fromthe record that the C&W
i nspector acted on his own nmotion. Thus, there was no actual or apparent
BN authority extended and no principal -agent relationship established.
Accordingly, Carrier may not be held cul pable for the actions of the C&W
i nspector.
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These is ac qoubt that the work performed on the broken frog
was properly Claimant'#. Unfortunately, however, there are occasionally
wongs for which the law (or contract) provides no renedy. The circum
stances of the instant case frame just such a wong. W have no
alternative but to deny the claim

FINDINGS: The Third Division of the Adjustment Board, upon the whole
record and all the evidence, finds and hol ds:
That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute are

respectively Carrier and Employes Within the meaning of the Railway Labor
Act, as approved June 21, 1934,

That this Division of the Adjustment Board has jurisdiction
over the dispute imvolved herein; and

The Agreement was not viol ated.

A WARD

d aim deni ed.

NATI ONAL RAI LROAD ADJUSTMENT BOARD

By Order of Third Division
ATTEST: /dﬁ/ ﬁgﬂég

Executive Secretary

Dated at Chicago, Illinois, this 15th day of August 1980.



