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Robert A Franden, Referee

(Brotherhood of Railway, Airline and
( Steamship Cerks, Freight Handlers,

( Express and Station Enpl oyes
PAKCI ES TODI SPUTE: (

(Chi cago, MIwaukee, St. Paul and Pacific
( Railroad Conpany

STATEMENT OF CLAIM O ai m of the System Committee Of the Brotherhood (GL-8740)
that:

1) Carrier violated, and continues to violate the Cerks' Rules
Agreement at Chicago, Illinois when it denied Enploye R. 0. Sveen his right
to exercise seniority to Position No. 15940, Bats Check Clerk in Seniority
District No. 1.

2) Carrier shall be required to conpensate Enpl oye Sveen the
difference in the rate of pay of Position No. 15940 and his present position
commencing on Novenber 29, 1977 and continuing for each workday that he is
denied his seniority, pronotion and di splacenent rights.

3) Carrier shall pay Enploye Sveen interest at the rate of 7%
conpounded annual Iy on the anniversary date of this claimon the amount due
in ltem 2 above.

CPI NI ON OF BOARD: Caimant was displaced on his position as Bate Analysis
Cerk by a senior employe. O aimant then announced

that he desired to exercise his seniority and displace a g']un_i or employe on

a Rate Check Qerk position. The Carrier disapproved such displacement on

t he grounds that claimant did not possess sufficient £itneag and ability to

performthe functions of the position. It is ths denial of the right to exer-

cise his seniority on that position that forms the basis for this claim

Rule 12 of the Agreement establishes the fitness and ability
criteria for the exercise of seniority in situatioms such as that in the
instant matter. It is axiomatic that the Carrier has the prerogative of
determning fitness and ability and that absent a finding that its
determnation was arbitrary and capricious we will not disturb sane.
Fromthe record we are unable to find that the Carrier's determination
was arbitrary or capricious and hence will not sustain the claim To the
contrary, it was shown that Carrier based its decision on an objective
review of claimnt's past perfornance.
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FINDI NGS: The Third Division of the Adjustment Board, upon the whole record
and all the evidence, finds and hol ds:

That the parties waivedoral hearing;

~ That the Carrier and the Employes i nvolved in this dispute are
respectively Carrier and Employes within t he meaning Of the Railway Labor
Act, as approved June 21, 1934;

_ That this Division of the Adjustment Board has jurisdiction over
the dispute involved herein; and

That the Agreement was not viol ated.

A WA RD

C ai m deni ed.

NATIONAL RATLROAD ADJUSTMENT BOARD

By Oxdex of Third Division
ATTEST _Mﬁd@_
ecutiveSecretary

Dat ed at Chicago, Illinois, this 29th day of September 1980.



