RATI ONAL RAI LROAD ADJUSTMENT BQARD

Awar d Nunber 22985
THRD DIVISION Docket Nunber CL-22782

R chard R, Kasher, Referee

(Brotherhood of Railway, Airline and

( Steamship Cerks, Freight Handlers,

( Express and Stati on Employes
PARTIES TO DI SPUTE: «

(Norfol k and Western Railway Conpany

STATEMENT OF CLAIM O ai mof the SystemCommittee of the Brotherhood (GL-8685)
that :

1. Carrier acted in an arbitrary, capricious, unjust and discriminatory
manner when on February 17, 1978, it assessed an actual suspension of thirty
(30) days against Train Dispatcher P. E. Qiver, Jr.

2. As aresult of its' arbitrary, capricious, unjust and discrimnatory
action Carrier shall now be required to:

(a) Conpensate Train Dispatcher 2, E Qiver, Jr., for all
time lost as a result of said action on the part of the
Carrier, February 3, 1978, to and including March 5, 1978.

(b) Cear and expunge the thirty (30) day actual suspension
fromthe record of Train Dispatcher P. E Qiver, Jr.,
and any reference thereto.

(c) Pay Train Dispatcher P. E QOiver, Jr., interest in the
amount of no less than 18 per cent conpounded annual l'y
on the anniversary date of this claim.

OPINILON OF BQARD: Claimant was enployed by the Carrier for twelve (12)
years prior to the assessnment of the 30-day suspension,

which is the subject of this dispute. At the tinme discipline was inposed,

he had a clean record. By letter dated February 6, 1978, Cainmant was

i ssued the following notice of formal investigation:

You are hereby charged that during your 7:00 a.m to 3:00 p.m

tour of duty as Pocohontas District Dispatcher, at approximately
10:30a.m, Friday, February 3, 1978, with your failure to properly
protect High Rail Vehicle No. 2599, noving westward on weseward
main track between Bluefield, Virginia, and Bluestone Crossover,

by giving Train No. 66, Engine 271, a proceed signal at Bl uestone
Crossover to proceed eastward on westward main into block occupied
by High Rail Vehicle No. 2599.
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The investigation was held on February 9, 1978. The transcript
of that investigation revealed that Claimant did, in fact, set up a nove
that resulted in a near head-on collision between eastbound Train No. 66
and west bound High Rail Vehicle No. 2599 at Bluestome crossover. The
unrefuted testinony of Chief Train Dispatcher, G R. Nuckolls, reveal ed
that Caimnt renoved a |ocking device froman activating button and gave
Train No. 66 the clear signal at Cooper T-1 which caused the incident
under investigation. The transcript also revealed that O ai nant knew,
but nonentarily forgot, that switch lever 041, which controlled the west
crossover, was flagged "out of service" and that Train No. 66 could not,
as a result, be crossed wer to the eastbound main track at Bl uestone.

C aimant apparently mstook the out of service tag for another, and
thought that the switch was in service. Claimant eventually realized
his error and called Train No. 66 with instructions to stop. The train
maﬁ.ﬁble to stop about three hundred (300) yards west of the high rai
vehi cl e.

Claimant defended his actions of February 3, 1978, by stating
that the traffic control equipment in the dispatching office for the
westbound main track was not working properly. The Organization alleged
that three (3) Signal Departnent employes coul d have been working on the
section of track involved in the incident causing a "shunt" to exist which,
in turn, caused a signal to give a clear aspect and disquise the devel op-
nment of the near head-on collision

Claimant's def ense excused neitherhi s momentary | apse of memory
nor the fact that he did actually set up the dangerous nove. Claimant's
responsibility for his activities in routing the t W movements was
irrefutable and the theory that tha activities of the three (3) employes
m ght have caused an equipnent failure carries little weight in Light of
t he uncont est ed £indings establishing Claimant's cul pability.

Regarding the discipline assessed, a thirty (30y Qay suspension
was not out of proportion to the seriousness of the offense. This Board
accordingly denies the claim

FINDINGS: The Third Division of the Adjustment Board, upon tha whole record
and al | the evidence, finds and holds:

—

That the parties waived oral hearing;
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That the Carrier and the Employes i nvolved in this dispute are
respectively Carrier and Employes Wi thin the meaning of the Railway Labor
Act, as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction over
the dispute involved herein; and

That the Agreement was not violated.

AWARD

Claim denjed,

NATIONAL RAILROAD ADJUSTMENT BOARD

By Order of Third Division
ATTEST: éf&. é%&
Executive Secretary

Dated at Chicago, Illinois, this 29th day of Septenmber 1980.



