NATI ONAL RAI LRCAD ADJUSTMENT BOARD

Awar d Nunber 22986
THRD DI VISION Docket Number CL-22918

Ri chard R Kasher, Referee

(Brotherhood of Railway, Airline and
( Steanship Cerks, Freight Handlers,
( Express and Stati on Employes

PARTI ES TO DISPUTE: (

(Termnal Railroad Association of St. Louis

STATEMENT OF CLAIM Cl aimof the System Committee of the Brotherhood (GL-8803)
that:

1, Carrier violated the Cerks' Agreement when it found M. D. T.
Gilmore in violation of its Cperating Rules J. and G follow ng an investigation
held April 7, 1978.

2. Carrier's action of discipline in assessing M. Gilmore's
personal record with being in violation of its Qperating Rules J. and G,
was not supported by proof, evidence orthe record, therefore Carrier's
decision was ill-founded and conpletely unjustified.

3. Carrier shall now be required to expunge all reference to a
violation of its Qperating Rules J. and G from M. Glnore's personal record.

OPI NI ON_OF BQAFD: Claimant is a Yard Clerk with a seniority date of

August 22, 1967. Wile on duty as a Yard Oerk, working
Job 50-E, with the hours of 11:00 p. m, Novenber 25, 1977 until 7:00 a.m,
Novenber 26, 1977, Claimant was driving a Carrier-owned vehicle, Van #411,
when it struck the superstructure of the MKinley Bridge. The accident
occurred at approximately 2:00 a.m on Novenber 26, 1977. The van was
extensively damaged and Cainmant was seriously injured. There were no wt-
nesses to the accident.

i
'

As a result of the accident, Term nal Superintendent B. R Stubble-
field wote a letter to Claimant, notifying himthat an investigation would
be held to determ ne whether Claimant failed to operate the van in a safe
and proper manner. That letter mentioned possible violations of Rules J
and G Rrule G concerns the use of intoxicants while on duty and was
subsequent|y dropped by the Carrier. Role J reads as follows:

"J. Employes must exercise care to avoid injury to them
selves or others. They mst observe the condition of
equi pment and the tools they use in performng their
duties and when found defective will, if practicable,

put themin safe condition, reporting defects to the
proper authority.”
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The investigation was conducted on April 6, 1978, and the Carrier
concluded that Rule J was violated. The Carrier, by letter dated April 14,
1978, informed C ai mant that he was suspended for six (6) mouths commencing
on the date of the accident. oOm the same date, April 14, 1978, the Carrier
sent Claimant a second letter informng himthat the six (6) nmonth suspension
was {0 be nodified: Caimant could return to work upon receipt of proper
nedical release. Caimnt obtained the appropriate nedical release and
returned to his Yard Clerk duties on My 16, 1978

The claim before this Board seeks to erase from Caimant's record
the Rule J violation. The question presented is a matter of proof. The
essence of the Organization's argunent is that the Carrier has failed to
present any evidence that Claimant was, in fact, negligent in his operation
of the Carrier-owned vehicle. The claimnust be sustained.

The evidence submtted by the Carrier consists of: (1) severa
phot ographs of the badly damaged van, which include glinpses of a partially
enpty bottle of Schnapps; (53 the fact that Caimant was so seriously
injured that he needed hospitalization and medical care for approximtely
four months; (3) the fact that the reporting police officer gave O ainant
a ticket for "Careless Driving" (this citation was subsequently dropped for
lack of evidence).; and (4) speculation, based on the aforenentioned photo-
graphs, that Caimnt operated the vehicle at an excessive rate of speed

Despite the photographs, the Carrier has not supported the alleged
Rule J violation with any probative evidence of carel essness. The evidence
isall conelusionary, The photographs, by thenselves, cannot |ead to the
conclusion that the van was being operated carelessly or at a high rate of
speed; nor does the length of Claimant's recovery denonstrate any negligence
on his part. The finding of negligence was based entirely on surmse and
specul ation. This Board must accordingly sustain the claim

-y

FINDINGS: The Third Division of the Adjustment Board, upon the whole record
and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Enployes involved in this dispute are
respectively Carrier and Employes Wit hin the nmeani ng of the Railway Labor
Act, as approved June 21, 1934,

That this Division of the Adjustment Board has jurisdiction over
the dispute involved herein; and
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That the Agreenent was viol ated.

A WA RD

- Carrier is ordered to expunge all reference to a violation of
Qperating Rule J from Caimnt's personal record.

NATI ONAL RAI LROAD ADJUSTMENT BOARD
By Oder of Third Division

ATTEST: QQ.M
ecutive Secretary

Dated at Chicago, Illinois, this 29th day of Septenber 1980.



