NATI ONALRAI LROAD ADJUSTMENT BOARD
Awar d Nunber 22991
TH RD DI VI SI ON Docket Number CL- 23214
A Robert Lowy, Referee

(Brotherhood of Railway, Airline and
( Steanship Oerks, Frelght Handlers,
( Express and Station Employes

PARTI ES TO DISPUTE: (
(Burlington Northern Inc.

STATEMENT OF craIM: O ﬁi mof the System Committee of the Brotherhood (GL-8939)
that:

1. Carrier violated the Agreement between the parties when, effective
Decenber 1, 1978, it unjustly aaaeaaed discipline of dismssal on M. M. A
McClain, Centralia, llinois.

2. That Carrier's action was an abuse of managerial discretion.

3 Carrier shall nowrestore M. M A McClain to service with
seniority and all other rights unimpared, and conpensate him for all wage
| 0SS commencing Decenber 1, 1978, amd continuing until he is reinstated.

CPINION_OF BOARD: During the monthsof August and Septenber, 1978, M A
McClain, the claimant, was enployed by the Carrier as }

tel egraph operator at Toland, [[1inois. The carier charged claimant with ;

using railroad credit without authority in making persomal tel ephone calls

on Carrier's commercial tel ephone at Toland,

Claimant was properly inforned under the rul es oft he agreenment to
appear for investigation for the purpose of ascertaining the facts and -
determning hi s responsibility i n connection with the charges. The invest&- <&
tion was held as schedul ed on Novenber 16, 1978. A copy of the transcript
of the investigation was made a part of the record. Claimemitwas notified
by letter of Novenmber 29, 1978 of his disnissal.

The Board finds after carefully examning the entire record,
i ncluding the transcri ﬁt of the investigation, substantial evidence in
support of Carrier's charge of unauthorized use of the commercial tel ephone 7
using Carrier's credit. The record al so shows the claimant had been
reprimanded for sinml|ar misuse of the Carrier's commercial tel ephone in "
February, 1978, and he had agreed at that time to refrain fromusing the
Carrier's telephone for personal use. ’
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Caimant just prior to commencement Of the formal i nvestigation
presented Special Agent Gay with his personal check in the anount of
$13. 05 covering the eight personal tel ephone calls he made fromToland to
his home in Centralia, Illinois. This check was | ater returned fzom the bank
tothe Carrier marked "insufficient funds."

Claimant testified that he wade the calls to his home, however
he denied waking the call to Jacksonville which was of 85 mnutes duration
and cost $14.55. This latter call, Like the others, was wade fromthe
Toland Of fice during claimant's assi gned hours. The Carrier upon checkin
found this nunber in Jacksonville to be an unlisted nunber and when calle
the party answering refused to cooperate or confirmwho made the subject
call. However, since the claimnt was the operator on duty at that time
he was responsible for what took Flace in his office and, therefore,
responsi bl e for the tel ephone call to Jacksonville, irrespective as to who
made t he cal |

The Board confirms the discipline but believes the punishnent was
excessive. W, therefore, conclude, and so award, that the claimnt be
restored to service with seniority and all other rights uninpaired wthout
back pay and upon the further condition that claimnt reinburse Carrier for
the personal telephone calls made wing Carrier's credit, this to include
the Jacksonville call. The record shows two anmounts due: $13.05 for the
eight calls to his home, and $14. 55 t 0 Jacksomville, a total of $27.60,
which amount, if claimant cannot pay upon reinstatement, may be withheld
from his subsequent payroll vouchers.

FINDINGS: The Third Division of the Adjustment Board, upon the whole record
and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute are
respectively Carrier and Enployes within the weaning of the Railway Labor
Act, as approved June 21, 1934

That this Division of the Adjustnent Board has jurisdictiom Over
the dispute involved herein; and o

That the discipline inposed was excessive.

AWARD

claimsustained in accordance with the Opinion.

NATI ONAL RAI LROAD ADJUSTMENT BOAW

/ By Order of Third Division
ATTEST: 4/(/ ; M94'—4

Executive Secretary

Dated at Chicago, Illinois, this 29th day of Septenmber 1980.



