NATIONAL RAILRCAD ADJUSTMENT BOARD
Awar d Number 22995
TH'RD DIVI SION Docket Number CL- 22660

Joseph A Sickles, Referee

(Brotherhood of Railway, Airline and
( Steamship O erks, Frei ght Handlers,

( Express and Station Employes
PARTI ES TO DISPUTE: ((

Detroit, Tol edo and Irenton Railroad Conpany

STATEMENT oF clAM: Cl ai mof the SystemcCommittee oft he Brotherhood (GL-8630)
that:

(a) The Carrier violated the Rules Agreenent dated May 1, 1966, as
anended January 1, 1971, particularly Rules 1, 3, 6, 11 and 16, theFebruary 7,
1965 Job Stabilization Agreement (I.C C. Finance Docket No. 21989 decided
Cctober 18, 1964), anong otherrul es and agreements, when it failed and
refused R. E. Brody, senior employe, t0 displace G R. McMillin On position
of Lead Car Repair Clerk, effective Septenber 15, 1976, at 8:00 A M C ai mant
Brody hol ds seniority date of 4/15/48 and j uni or employe McMillin, Seniority
dat e of 5/29/53.

(b) The Carrier shall now be I‘E‘(1UI red to conpensate R E Brch
$54.72 per day at the pro rata rate, establish his guarantee, plus any other
conpensati on due him commencing Septenber 15, 1976, and continuing for every
work day until violations are corrected and ad] ustment made.

OPI NI ON OF BOARD: Along with certain other positions, the position then

occupi ed by the Caimant was abolished in Septenber of
1976, and he filed a displacement form = notifying the Carrier of a desire
to d|splace to the position of Lead Car Repair Cerk, then held by a junior
emp loye,

The Carrier denied the request because, it asserted, Claimant's
fitness and ability was not sufficient to assume t he responsibilicy for
coordinating AAR billing operations i nasmuch as prior know edge of such
operations was required. v,

Thereafter, a hearing was requested and was held, however the
Hearing Officer allowed the denial of displacenent to stand.

There appears to be no question that the claimant sought to displace
a junior employe Who was the incunbent of the Lead Clerk position. But,
the Carrier assertsthat he did not possess sufficient fitness and ability
to performthe work requirenents and to assune the responsibility. Mreover,
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the Carrier insists that the evidence adduced at the hearing denonstrates
that it did not act in an arbitrary or an unreasonable manner in denying
the right to displace

O course, the Organizatiom i S of a contrary view.
-
The Organi zation stresses Rule 6(1) of the agreement bet ween t he
parties which allows a thirty (30) day period in which to qualify. The
Carrier states that Rule 6(i) does not aPpIy unless or until the employe
actual 'y obtains a position through displacement. It woul d certainly
aﬁpear.to us, fromthe text of Rule 6(i), that it is the very type of rule
Ich is designed to preclude the eype of dispute now before us:

"(i) Enpl oyees entitled to bulletined positions or taking
posi ti ons by displacement will be allowed thirty (30)

cal endar days in which to qualify. [If they fail they
shal| assume the status of furloughed enpl oyees except

that they ny bid on any bulletined position, but nay

not displace any regul arly assigned enpl oyee."

It may very well be that said rule will not dispose of all disputes, however
the thirty (30) calemdar day period referred to therein should not be ignored.
Thus, the Board is of the viewthat the Claimant shoul d have the opportunity
to qualify, and we will grant himsaid opportunity. |If he qualifies, we are
inclined to anard himthe difference in conpensation which he woul d have
received, effective Septenber 15, 1976, had he been placed in the position

FINDINGS: The Third Division of the Adjustnent Board, upon the whol e record
and al | the evidence, £inds and hol ds:

That the parties waived oral hearing;

That the Carrier aud the Enployes involved in this di spute are

respectively Carrier and Employes Wi thin the meaning of the Railway Labor
Act, as approved June 21, 1934

That this Division of the Adjustnment Board has jurisdiction over
the di spute involved herein; and

That the agreement was Vi ol at ed. —
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AWARD

X Claimsustained to the extent stated in the Opinion of Board,
above.

Gl oillm
Executi've Secretary

Dated at Chicago, Illinois, this 29th day of  geptenber 1980.

NATIONAL RAILROAD ADJUSTMENT BOARD
By Order of Third Division



