
NATIONAL RAILROAD ADJUSTMENT BOARD
Award Number 23008

THIRD DIVISION Docket Number CL22982

Paul C. Carter, Referee

(Brotherhood of Railway, Airline and
( Steamship Clerks, Freight Randlers,
( Express and Station Employes

PARTIES TO DISPDTR: (
(The Chesapeake and Ohio Railway Company

STATRMENI! OF CLAIM: Claim of the System Comnittee of the Brotherhood (GL-8793)
that:

(a) The Carrier violated Rule 27 and others of the Clerks' Agreement
beginning on November 13, 1975 when they did withhold MC. Wayne B. Fields from
service and did then after investigation on Nwember 24, 1975 find him
medically disqualified for all service, and; e

(b) MC. Wayne B. Fields should llow be ret-d to full service with
the Carrier, with all rights unimpaired kd be compensated for each day he
has been withheld from service.

OPINION OF BOARD: Prior to the occurrence giving rise to the dispute herein,
clainzantwas  regularly assigned to Operator-Levermu

position 8:00 A.M. to 4:00 P.M., Sunday through Thursday, at Kc Junction,
Kentucky.

The record before the Board shows that Carrier had reason to believe
that claimant, who was born on June 5, 1908, was not medically qualified to
continue to perform service in a satisfactory manner. us was required to
undergo several evaluations. He was seen by a psychiatrist m August 13,
1975, and by an internist and a psychologist on October 1, 1975. After
consideration of the reports by Carrier's Medical Department, it was deter-
mined that Claimsnt was not medically qualified to continue to perform
service. He was notified and was held out of service beginning November 13,
1975.

Although rmny awards of this Board during the lastmtmber of years
have held that physical disqualification does not constitute diaciplina or
require handling urder the discipline rule, the parties here involved, as
a result of an early award by this Division (2144 rendered April 5, 1943),
have bandled physical disqualification cases umier the discipline rule of
the Agreemnt (kle 27). Cm Nwember 13, 1975, claimant was notified to
attend an investigation in the office of Assistant Superintendent at
Cwington, Kentucky, charged with not being medically qualified for service.
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At the request of a representative of the Organisation, the investigation
was postponed to Nwember 24, 1975. Ae result of the investigation,
claimant was notified on Nwember 28, 1975, that "you are not medically
qualified." In the investigation the claimant stated:

"I have a note frommy doctor 'Mr. Fields is able to
return to work at any time' and that is dated Nwem-
ber 21, 1975, signed by Doctor A. Martinez."

Although claimant was questioned by the hearing officer as to
the w of examination given him by Doctor Msrtinez, neither the claimant
nor his representative actually presented the report from Doctor Martinez,
or requested that it be made a part of the record.

4 As a result of claimsnt's statemnt at the investigation concerning
the note from Dr. Martinez, request was made by the Organization for a
"neutral doctor" examination. The claim was appealed to the Carrier's
highest designated officer of appeals on that basis. On December 29, 1976,
Carrier's highest designated officer of.appeals denied the claim to the
General Chairman, and pointed out thatatno time during the hearing was
any statement presented by claimant from Dr. Martinez "nor has any such
'note' been presented during the subsequent handling of this matter on the
property." The Carrier, in its letter of December 29, 1976, did propose
a procedure to be followed in securing a "neutral doctor" examination of
claimant if, in fact, a medical dispute existed concerning claimant's
condition. On February 10, 1977, the Carrier's highest designated officer
of appeals again wrote the General Chairman:

"We have investigated this matter aid ff& Mr. Fields was
disqualified based cn examinations by an Internist, a
Psychiatristanda Psychologist. Othethana statement
by Mr. Fields in the Board of Inquiry that: 'I have a
note from my doctor - '?a. Fields is able to return to
work at any time," and that is dated Nwember 21, signed
by Doctor A. Martinez,' there is no evidence whatsoever
in the record to support your contention that a medical
dispute of the Carrier's medical findings exists.
Barring any medical evidence to the contrary, we uust
abide by the decision of our Medical DeparWt.

"If yaa have a copy of the statemmt from Dr. A. Martinez
referred to abwe, or from any doctor, w-l11 you please
furnish copy to this office."
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The Carrier states that in conference on February 22, 1977, the
note fromDoctor Martinez concerning his examFnatiou of claimantvas
submitted. There is no showing that Doctor Martinez is a psychiatrist
or psychologist.

The record shows thatclainantvas granted a fullauuuity by
the Railroad P.etirement  Board effective February 1, 1977. Many awards of
this Board have recognized the right of the Carrier to determine the
physical fitness of its employes. See Awards 11143, 15367, 18512, 20652,
21340, 21896, and 22553. The Carrier'5 actIon in our present  dispute
was baaed on reports of a psychiatrist,  a psyohologist and an interr&.t.
Its action was not arbitrary, capricious or in bad faith. The claFm
will be denied.

As we heve decided the dispute on its merits, it is not necessary
to pass upon the procedural and other issues raised by the Carrier.

FINDIMGS: The ThM Division of the Adjustment Board, upon the whole record
and all the evidence, finds and holds:

That the parties vaived oral hearing;

That the Carrier and the Employes involved in this dispute are
respectively Carrier and Employes within the meaning of the Railway Labor
Act, as apprwed June 21, 1934;

That this Division of the Adjustmnt  Board has jurisdiction wer
the dispute involved herein; and

That the Agre-tvas not violated.

A.W A R D

Claim denied.

NATIC8ULBAILRMDAD.7IJSPMRNl'BQUD
By Order of Third Division

ATTEST:

Dated at Chicago, Illinois, this 17th day of October 1980.


