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STATSMSNTOPCLA~ "Claim of the dmerlcau Train Dispatchers Association that:

(a) The Seaboard Coast Liue Saikoad Company (hereinafter referred
to as the 'Carrier') violated the effective agreement between the parties,
Article III(a) au3 (b) thereof in particular, when it refused to compensate
Train Dispatcher Il. E. l4allinax at time and one-half rate for service performed
on March 27 and 28, 1976.

(b) The Carrier shall now be required to cowpensete Train Dispatcher
H. E. ~lliuex the difference betweenstwaighttime or pro rata ratewhich hewes
paid and one and cue-half !zimes the daily rate of trick train dispatcher to which
he was entitled 011 the dates and in accordance with the roles cited in paragraph
(a) above."

OPINION OP BOAW: The facts of this claim are uudisputed. At the time this
dispute arose, the Claimant was regularly assigned as trick

train dispatcher to a secoud shfft position, Western District, at Florence, South
Carolina, with assigned weekly rest days Saturday aud Stiay. Ou Thursday, March 25,
1976, the rest days of his position were changed from Saturday and Sunday to Monday
and Tuesday. ClaFmantworked seven consecutive days, Mouday, Xarch 22, 1976 through
Sumiay, March 28, 1976 and was paid at the straight time rate of pay.

Aclaimwas instituted for the timeaxud one-half rate instead of the
straight time rate of pay which he was paid for service on Saturday and Sunday,
March 27 sod 28, 1976. The governing Agreeweutprwisions  are Article III,
sections (a), (b) and (d), which read in pertinent part as follows:

"AKCICLS III

(a) Best Deya

Each regularly assigned traiu dispatcherwillbe
entitled amd required to take two (2) regularly assigned
days off par week as rest days, except when uuavoidable
emergency prevents furnishing relief.
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'Qnless prevented by the requirements of
the service, extra train dispatchers will be relieved
from train dispatcher semice for a period of two (2)
days for rest day purposes after they have performed
five (5) consecutive days' work as train dispatcher.

Such rest days shall be cousecutive to the
fullest extent possible. Non-cousecutive rest days may
be assigned only in instances where consecutive rest
days would necessitate workiug a train dispatcher iu
excess of five (5) days per week.

(b) Service on Pest Davs

Regularly assigned train dispatchers who are
required to perform service ou rest days assigned to
their position will be paid at rate of time am3 one-half
for semice performed ou either or both of such rest days.

* * * * *

c
Page 2

(d) Chauge iu Pest Davs

The Company shall designate established rest
daps for each position in accordance with paragraph (a)
of this Article. Not less than seventy-two (72) hours'
notice shall be given of change in assigmneut of an9 rest
days."

The Carrier raises several equitable argumnts suppovtiug its refusal
to compensate Claiwntatthe peualtytete. The Carrier first argues that
Claiwnt could have exercised seniority rights in accordance with Article IV (c)(5)
of the Agreement, which reads as follows:

eART1cLE Iv

* * * * *

(c) Exercise of Seniority

* * * * *

(5) By tbe treiu dispatcher affected when his
assigned weekly rest days are chauged or
when there is a change of more thau oue
hour iu the starting time of his assign-
ment."
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The Carrier asserts that, since it geve a ten-dey notice of the charge
of rest days, Claimant had ample time to consider the change ani exercise his
sauiorifg rights to avoidworkiugmore  thana five-dayweek.

The Carrier next poses a hypothetical situation:

"If the rest days of the second shift had not bean
changed ou March 25, Claimant would have worked twelve
(12) days aud had four (4) rest days durirg the secoud
pay pericd (March 16-31, iuclusive). With the chauge in
rest days, Claiasnt still worked twelve (12) days and had
four (4)restdays during the saw period. If the change
bad been made effective on Mouiay, March 22 or &mch 29
the day followiug his Saturday and Sunday rest days, he
would have lost two (2) days pa9 as hewould haveworked
only ten (10) iustead of the noms1 twelve (U) days
during the period March 16-31."

The Carrier puts rmch emphasis on the fact that Claiwant elected the
secoud shift assipament. By so electing, argues the Carrier, Claimant accepted
the rest days of that assignment which were Uoudap and Tuesday, not Saturday and
Sunday.

The Carrier's argumnts do not suffer for lack of merit, but contract
l.a&ge aud awards previously issued by this Board support the Organization.
Article III (a) gives each regularly assigned traiu dispatcher two rest days per
week. A week cousists of five work days followed by two rest days. When a dis-
patcher is required to work his rest days, Article III (b) requires that he be
compensated at the time aod oue-half rate. Referee Daugherty coucurs in Award 5897:

1,;..It is clear that, except for emxgencies  and
other uuusuel situations, the Parties mant to establish
(1) a work period of five consecutive work days; (2) an
ensuing rest period of two cousecutive daps; ard (3) a
penalty ou the Carrier, in the form of premium pay, for
the hours it requires its dispatchers to work on such
rest days. From this we think it follows that they mant
to define 'week' as a period of seven daps beginniug with
the first of five consecutive work days..."

In regard to the Carrier'5 argument that Claimant, by electiug to rem&n
in his position, effectively created a uew assigmneut for himself and nullified
his claim, this Board refers to Referee Carter in Third Division Award 7319:

,!
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"A change in rest days does not have the effect of
terminating the old assignment and creat3ag a new oue
where the occupant does not exercise hi5 seniority. If
such were the case the change of rest days vould require
that the new position be bulletined. This means, also,
that the position remiius the same irrespective of the
change in rest days and consequently there is noawing
from oue assignment to auother. Awards 5586, 5807.
The fact that the occupant of the positiou map exercise
his seuiorityrights aftera change iurestdays does
not appear to affect the situatiou when the right has
not been exercised. We aust uecessarily coxm to the
couclusion that the Carrier has the right, after notice,
to change the rest days of a position and thereby change
the work week of the position, but it remaim the same
assigned position throughout..."

This Board accordiugly sustains the claim.

FINDINGS: The Third Division of the Adjustmznt Board, upou tha whole record aud
all the evidence, finds ani holds:

That the parties waived oral haaring;

That the Carrier aud the Employes involved in this dispute are
respectively Carrier ad Employes within the maauing of the Railwa9 Labor Act,
as approved June 21, 1954;

That this Division of the Adjustment Board has jurisdiction wer the
di5pute iuvolved herein; and

That the Agreement was violated.

A W A R D

Claim sustained.

M!IEST:

NAT10WALBAILmAB ADJU8l'kBNl!BOABB
By Order of Third Division

Dated at Chicago, Illinoi5, this 17th day of October 1980.


