FATIONAL RAILRCAD ADJUSTMENT BOARD

Awar d Number 23022
TH RD DIVISION Docket Number MW-22750C

Joseph A Sickles, Referee

(Brot herhood of Mintenance of Wiy Employes
PARTIES TO DISPUTE:

(St. Louis-San Francisco Railway Cempany

STATEMERT OF CLAMM: "Cdaimof the SystemCemmittee of the Brotherheoed that:

(1) The Agreement was viol ated when the menbers of Mbile Track
Gang 164 were not paid the per diemallowance provided for in Agreement

Rul e 82(b) during the period December 6 - 31, 1976 (SystemFi | e B-1364/D-5400).

(2) Foreman T. A Franklin, Asst. Foreman M.R Casey and gang
menbers J. D. Shores, L. W. Simen, J. L. Anderson, L. D. Anderson,
D. R Sullivan, P. E.Greenfield, C D. Mntgonery, W R Nichols, D. E
Pepper, Noble Wilbanks, T. M, Frees& G. C. Beler, R B. EHarris, D. 0. Owens
and M E. Crudginton eachbe al | owed t he difference bet ween what they shoul d
have been allowed at $13.26per day (Rule 82-b) and what they were al |l owed

as meal and | odgi ng expense foreach day within the period extending from
Decenber 6 through 31, 1976."

OPINTON OFBQOARD: The Claimants are assigned to Mbile Gang 164, which
is customarily furni shed with canmp cars, and the nenbers

of the gang obtain their neals and |odgings therein. The cars are noved from
point to point as the work progresses.

The C aimants assert that during the period Decenber 6 through
Decenber 31, 1576, the canp cars which were furnished to the gang were unfit
for waman occupancy, and as a result, the Employees were conpel | ed to obtain
their neal s and | odgi ngs el sewhere. Thus, the Enployees insist that they are
entitled to a per diemallowance pursuant to the provisions of Rule 82(b):

"(b) Except as otherwise provided in these rules, and
when neither nmeal nor lodging facilities is provided by the
Carrier,a per di em allowance =f $13.26 per day will be nade
to nobi |l e gang employes foreczh day onwhi ch such enpl oyes
perform conpensated service."

Just prior to the claimdates, the gang was working offof t heir
assigned territory in a location where the outfit cars could not be spotted

and hooked up to utilities and, accordingly, the gang menbers were paid the
per diemallowance specified in Rule 822 b). starting on Decenber 6, the
Employees were returned to their assigned territory andal though the outfit
cars were parked on the Fordiek Track,t he members continued to refrain from
using the outfit cars at nights end onweekends; but Instead, preferred to

drive borne. It was not until January 7, 1977that the General Chairman filed
the subject claim.
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Noting that the crew chose to renmain silent during the
entire nonth of December, 1976,the Carriercites Rule 202, which
states that the ForemaninChargeofthe outfit cars nust see that
they are keptim a safe, clean and sanitary condition and when repairs
are necessary, pronpt report nust be made to the inmediate Supervisor.
Thus, the Carrier argues that it is rather obvious that the condition
of the cars was totally Inmaterial to the gang nembers, because they
had elected not to stay with the cars, but rather,desired to continue
to drive home and be with their famlies.

The condition of the cars, as described in the record, suggests
that they left nuch to be desired, end the Carrier aeens to concede that
the cars im question were not ideal forliving purpoaes. Nonet hel ess,
it is inconceivable to the Board that if the cars wereuninhabitable and
unfit forhuman living, t he Employees woul d not have made an appropriate
conplaint imrediately, rather than waiting for an extended period of
time after the "claimperiod." That factor, coupled with the contractual
requirement that the Foreman take certainaf firmati ve acti onconpel s us
to deny the claim

FINDINGS: The Third bivision of the Adjustnent Board, upon the whol e

record and all the evidence, finds end holds:

That the parties waived oral hearing;

That the Carrier and t he Employes involved in this dispute
are respectively Carrier and Employes within the meaning of the Railway
Labor Act, as approved June 21, 1934,

That th4s Di vi si on of t he Adj ustnment Board has jurisdiction
over the di sput e involved herein; and

That the Agreementwas not vi ol at ed.
AWARD

G ai m deni ed.

NATIONAL RAILROAD ADJUSTMENT BOARD
By order of Thi rd Di Vi Si on

ATTEST: M
acutive Secretary

Dat ed at Chi cago, 1ninois, this 17th day ofOct ober 1980,



