NATI ONAL RAI LROAD ADJUSTMENT BQARD
Award Nurmber 23025

TH RD DI VI SI ON Docket Nunber CL23063

Paul ¢, carter, Referee

(Brotherhood of Railway, Airline and
( Steanship Oerks, Freight Handlers,
( Express and Station Employes

PARTI ES TO DI SPUTE:  (
(The Denver and Ri 0 Grande WSt ern Railroad Company

STATEMENT OF CLAIM  Caim of the System Conmttee of the Brotherhood
(GL-8910) that:

1) The Conpany viol ated the Agreenent when it used unjust and too
severe punishnent against Ms. Parr and dismssed her from the service of the

Company,

2) The Company shall now be required to reinstate Ms. Parr in her
former position without |oss of seniority and with full pay for all days |ost.

OPI NI ON_OF BOARD: It seens clear fromthe record that on Septenber 5, 1978,
claimant was scheduled to work the 7:00 A M, janitor's
position. She did not report at the starting time of the assignment. Another

clerk was called to work the position.

On Septenber 6, 1978, claimant was called into the office of her
supervisor to sign for thirty denerits. Immediately after she signed for the
denerits, claimnt was told that she could either resign or a formal inves-
tigation would be held. Formsl investigation was held on Septenber 13, 1978,
on the follow ng:

" . ..to determne facts and place responsibility, if any,
in connection wWith your habitual failure to report for
duty at the prescribed time and place and absenting
yoursel f from duty w thout proper authority, the nost
recent case being your alleged failure to report for
duty as Janitor at 7:00 A M, Septenber 5, 1978, and
absenting yourself fromduty w thout proper authority
on that date."
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On Septenber 21, 1978, claimnt was notified:

"as a result of Formal Investigation held in
Conference Room Utility Building, Gand Junction
Col orado, at 10:00 A M, September 13, 1978, to
determne facts and place responsibility, if any,
in connection with your habitual failure to report
for duty at the prescribed tine and pl ace and
absenting yourself from duty w thout proper author-
ity, the most recent case being your alleged failure
to report for duty as Janitor at 7:00 A M, Septem
ber 5, 1978, and absenting yourself from duty wth-
out proper authority on that date, effective this
date your personal record is being assessed with
Thirty Demerits for your responsibility therewth

"The assessment of this discipline gives you
an accumslation of 100 denerits standing against
your record and you are, therefore, dismssed from
the service on this account."”

In its submssion to this Board, the Carrier states:

"The Organization is well aware that the
di sm ssal account the accumilation of ninety (90)
or nmore denerits wll cause discharge from the
service under the discipline by record Systemin
effect on this property was not discipline assessed
account the investigation or charge. Instead, the
dismssal was required when ninety or nore denerits
were accumul ated on Ms. Parr's record."”

It is the view of this Board thatthe menmer in which the denerit
i ssue was handled on Septenber 6, 1978, as brought out in the investigation,
| eaves much to be desired. In Award 20937 this Board hel d:

"Basic fairness and justice requires Carrier
to advise an enployee who waives investigation
and accepts discipline, when the waiver and accept-
ance will give him a total nunber of demerits over
the maximum permtted by the Brown System that by
so doing he is thereby assenting to dismssal. The
notice nust be clear and specific.”

See also Second Division Award No. 6922.
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The record does not show that claimant was given any notice whatso-
ever prior to signing for the thirty denerits on Septenber 6, 1978.

The record does show, however, that claimant's prior work record
was |ess than satisfactory, and there is no question that she failed to
protect her assignment on Septenber 5, 1978. Discipline was warranted, but,
under the facts of record, we consider permanent disnm ssal excessive. W
will award that claimant be restored to service with seniority and other
rights uninpaired, but without any conpensation for time |ost while out of
servi ce.

FINDINGS: The Third Division of the Adjustment Board, upon the whole record

and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Enployes involved in this dispute are
respectively Carrier and Enpl oyes within the neaning of the Railway Labor
Act, as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction over
the dispute involved herein; and

That the discipline inposed was excessive.

AWARD

Caim sustained to the extent indicated in Qpinion and Findings.

RATI ONAL RAI LROAD ADJUSTMENT BGARD

By Order of Third Division
xecutive Secretary

Dated at Chicago, Illinois, this 28th day of Cctober 1980.



