NATIONAL RAILROAD ADJUSTMENT BOARD

Award Nunber 23026
T™IRD D VI S| ON Docket Nunber M{-23087

Paul C. Carter, Referee

Br ot her hood of Maintenance of Way Emploves

(
PARTIES TO DISPUTE: ( _ _
(Consol i dat ed Rail Corporation
( (Former Lehigh Valley Railroad Conpany)

STATEMENT OF CLATM: “Claim of the System Conmttee of the Brotherhood that:

(1) The dismssal of ForemanRobert Jacques for alleged in-

subordination was wthout just and sufficient cause, unwarranted and
inviolation of the Agreenent (System Docket LV-T5).

~ (2) Foreman Robert Jacques shall be afforded the renedy
prescribed in the last sentence of Rule 5-a.”

OPINION OF BOARD: Prior to his dismssal from service, claimnt, who

had about four years of service with the Carrier, was
enployed as a foreman in Carrier's South Xearny Display Yard.

On Septenber 7, 1978, claimant was notified to attend a hearing

apdhi nvestigation on Septenber 15, 1973, t0 answer charges in connection
Wi th:

"Aleged | nsubordination on that on August 31, 1978,at
approximately 8:40 AM Locati on- Sout h Kearny D spl ay
Yard, you «zre ordered by A Bernabel, Asst. Superviscr
of Production, to work on the yard cl eaner changirg
brushes. Mr. Bernabei told you not to |eave job site
or you woul d be out of service. Upon receiving this
order you turned and left the job site placing your-
sel f out of servige.,"

The hearing and Investigation was held as schedul ed, with
the claimant present and represented. Acopy of the heari ng transcript
has been made a part of the record. oOm Septenber 21,1978, claimant was

notified that he was "Discharged in al| capaeities," for the offense
wi th whi ch charged.
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Fol lowing claimant's dismssal, claimin his behal f
was appeal ed in the usual manner to the Carrier's highest designated
of ficer of appeal s by respresentatives of the Brotherhood of Mint-
enance of Wy BEmployes, Which Cnaﬁnization I's the duly authorized
representative of the craft in which clainmant was enployed. Failing
to reach an adjustment on the property, the Organization, on July 5,
1979, filed notice with this Division of the National Railroad
Adjustment Board of its intentionto file an ex parte subm ssion
inthe dispute with Statenent of Claim as indicated.

During the course of the investigation several objections
were raised by the claimant's representatives, including,
(1) Rule s-b-2 of the applicable Agreement was not read into the
record, or questions permitted concerning the rule; (2) testimony
was not permtted as to whether an energency existed; (3) whether
a second shift was enployed on the yard cleaner. Qher 1ssues
were also raised.

Wiile the hearing may not have been conducted in an
exenplary manner, the hearing officer was attenpting te confine the
hearing to the actual charge of alleged |nsubordination because of
claimant refusing to conply with instructions of Carriert's Assistant
Supervisor of Production, M. A Bernabei. A review of the hearing
transcript, including claimant's own statement, shows substantia
evidence in support of the charge of insubordination. It was rain-
ing at the time of the occurrence. Assistant Supervisor Bernabei
testified in pert:

"Hearing Officer: On August 31, 1978, were you the
Swpexrvisor of M. Jacques?

M . Bernmabei: Yes, | was

Hearing Officer: At South Kearny Display Yard
at approximately 8:40 AM when this 1ncident
occurred, would you please state for the
record what happened?

Mr, Bernabei: I approached Mr. Jacques and he told
me that, *I was not going to work in the rain,®
and | said: 'You won't be working in the rain.’
You are going to be under the machine changing
brushes. He stated to me the rain rule under
his agreenent and he told me he was |eaving
the Lob due to inclement weather and | told
himhe was not to |eave the job site and he

repeated again that he was |eaving under the

rain rule and | told himthat if he left the
job he would be Qut of service andhe turned
and went to his car and left."
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and: ". . . | didnot tell Bobby Jacques to work in the
rain. | told him he was not to |eave the job site.
As far as not being told there was an emergency sit=
uation, he did not stay |ong enough and | don't
bel i eve as a supervisor | shoul d be questioned by
my actions.

Also, Mr. Aaea NOl ¥mowing that it is & €Mer gency
situation because he was not there and | as Super-
visor had the track out of service. Also | would
like to state that other enployees fromthe Lehigh
Valley were also there aod were told that if they
left the job site they would be held out of service
and they remained and worked,"

- A nechanic, who was presented as a witness for the clainmant,
testified in Hart:

"Mr. Myrod r epresentative): All right, what happened.

M. Swaerrow: || there was no operator for the machine.
M. Bernabei tol d Mr. Jacques to change the brushes

on the yard cl eaner. Mr. Jacques sasked me for
wenches. I gave himthe wenches and he started to
change brushes andit began raining. About hal f

hour later, well, you know a half hour after he

left it started raining and Jacques came back

apd he said he was taking himself out of service

under rul e so and so, Rule 4-b-2 of the Lehigh

Val | ey Agreement.

M . Myron: Then What happened.

M. Swarrow: M. Bernabei told himif he left the
job site that he was out of service and Mr. Jacques
turned and wal ked to his car and left the job site.”

The claimant testified in part:

"Hearing Officer: The Notice thatyourecel ved charges,
'Alleged i nsubordination on that on August 31, 1978,
at approximately 8:40 AM Locati on- Sout h Kearny
Display Yard, you were ordered by A Bernabei, Asst.
Supervisor of Production, to work on the Yard C eaner
changing brushes. M. Bernabei told you not to
| eave the job site or you woul d be out of service.
Upon receiving this order you turned and left the
job site, placing yourself out of service.' Tell us
what you know coneerning thi s incident.
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Mr. Jacques: | was given orders when Mr. Bernabei
cae t0 the road site as which | got the tools
from, his mechanic Amis Swarrow and I proceeded
to change brushes with ny track |aborer, KennK
Bristol and approxi mately 8:40-8-30, around t hat
time it started raining and 1 came from the
machine and notified Mr. Bermebei Rule 4- b- 2 of
the former Lehigh Valley Agreement, the inclenent
weat her rule that | was leaving ny job site,
st oppi ng and going home; at which time he told
nme to go back on the machine, it wasn't raining
under the machine and go back and change brushes.
I repeated myself under t he Lehigh Valley Rule
and he said he ordered me nottol eave or |
would be out of service at which tine | turned,
stopped ny own time and | left.

Hearing Officer: Clarify the records. You said
Mr. Bernabel ordered you not to leave.

Mr. Jacques: Yes, | did. He told me it wasn't
raining under the machine and lvas t0 go back
and change brushes.

Hearing Officer: And vhat did you do?

M. Jacques: | notified himagain of the rain rule.
Hearing O ficer: And then what did you do?

M. Jacques: | turned and left."

o ~ The Board does not consider that claimant's rights were pre-
judiced in the mammer in which the investigation was conduct ed.

The record establishes support for the charge of insubordination
against the claimant. It is well settled that enployes nust conply with
instructions of their superiors axl then conplain later if they think they
have been mstreated or that their Agreement rights have been viol ated,
except where a real safety hazard is involved. There is no contention of
a safety hazard being involved in our present dispute. If an enploye con-
tends that a safety hazard i s involved, there nust be proof by the employe
of such situation.
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The Board concl udes that claimant's aetions in this case
warranted severe discipline as insubordination sinply eannot be con-
doned. However, under the circunstances involved, and the record show
ing no prior disci lol ine agai nst the claimnt, permsnent dism ssal appears
excessive. We will award that ¢laimant be restored to service with

senfority ardot herrightsuninpaired , but wthout any conpensation
for tine lost while out of service.

PINDINGS: The Third Division of the Adjustnent Beard, after giving

the parties to this dispute due notice of hearing thereon,
and upon the whole record and ali, the evidence, finds and hol ds:

That the Carrier and the Employes involvedint hi s di spute

are respectively Carrier andEmployes Wi thin the meaning of the Railway
Labor Act, as approved June 21, 193k;

That this Division of the Adjustment Board has jurisdiction
over the dispute involved herein; and

That the discipline impgsed was excessive.

A WA RD

o Claim sustained to the extent indicated in Opinion and
Fi ndi ngs.

NATIONAL RAILROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST: _@&M
€CUTI Ve Secretary

Dated at Chicago, Illinois, this 28th day of Cctober 1980.



