NATI ONAL RATLRQAD ADJUSTMENT BOARD
Award Number 23027
T™IRD D VI SI ON Docket Number Ms-23096

Paul C. carter, Referee

Robert Jacques

Consol i dated Rail Corporation

(
PARTI ES 10 DI SPUTE: E
( (Former Lehigh Valley Railroad Conpany)

STATEMENT OF CLAIM "1, Was ny disnissal for "insubordination to
Can Rail Assistant Superviser of Track
Production, A Bernabei, illegal?

2. Wasny dismssal for 'insubordination' to Assistant Supervisor
of Track Production , A Bernabei, excessive and or arbitrary?

3. Was ny disnissal for 'insubordination' to Assistant Supervisor
of Track Production, A Bernabei retaliatory because | am an active Gievance
Committeeman for ny Lodge, Lodge 705, BMWE?

4, Was ny dismssal for "insubordination' to Con Rail Assistant
Supervisorof Track Production, A Bernabei, Part of a campaign by Con Rail
to harass and intimdate ny Lodge because of Its union activism

5. Did the Con Rail hearing and investigation in ny case violate
the contract because it was an unfair hesring?

6. Should | be re-instated with full back, seniority, and
all other benefits?

7. Did Con Rail violate the applicable collective bargaining
agreement when it dismissed me for *insubordination' ?"

OPI NI ON OF BOARD: The claim herein was submitted to the Board by the
Caimnt and tke Local Chairman of tke Brotherhood
of Maintenance of Wy Employes.

Wile the Statenent of aimin the present dispute i s worded
differently, the occurrence giving rise to the dispute was the dismissal
fromservice of the sane claimant for the same alleged of fense on the
sane date as covered by our Award No. 23026. The record
shows that t he Local Chairman, whoiS an attorney, attempted civil
action against the Carrier, concerning Carrier's dismissal of claimnt,

i N theSuperiorCourtof New Jersey, Chancery Division, Essex County.
Tke court action was dismssed.
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Wwe do not consider it the intent of the Railway Labor Act,
which has as one of its primary purposes, the pronpt and orderly settle-
ment of disputes growing out of grievances or out of the Interpretation
or application of agreements covering rates of pay, rules, or working
conditions, that tke National Railroad Adjustment Board repeatedly
adj udi cate tke same dispute involving the sane claimant and arising out
of the sane ocecurrence, simply because t he claimant may choose different
representation.

As the claimant's dispute with the Carrier arising from
his dismissalfrom Service on Septenber 21, 1978, for his actions on
August 31, 1978, has been adjudicated by our Award No. 23026, the dispute
herein wiil be di sm ssed.

The Carrier al so points out tkat questions (1) through(7), set
out in the Statement of Claimwere never handled or discussed on the property
as required by Section 3, First (1) of the Railway Labor Aet, Wedo not think
that the Petitioner has adequatelyansweredthe Carrier’s contentions
i n this respect. Evenm though sone of the questions may have been touched
upon In the investigation, thi s does not meet the requirement of Section 3,
First (1) which requires handling in the usual manner up to and including
tke chief operating officer of the carrierdesignated to handl e sueh dis-
putes. Only disputes handled in the usual mannerwith the Carrier's highest
desi gnat ed officer of appesls, and failing. of adjustment, mey be.
rfef erhredltp the Board. Tis woul d alsoconstitute proper basis for dismssal
of the claim

FINDI NGS. The Third Division of the Adjustnent Board, after giving tke
parties to this dispute due notice of hearing thereon, and
upon t he whole record andall the evidence, finds and hol ds:

~ That the Carrier and the Fmployes involved in this dispute are
respectivel y carrier and Euployes Wi thin the meaningof the Railway Labor
Act, asapproved June 21, 1934;

. That t hi s Divielon of the Adj ust nent Board. has jurisdiction over
the dispute involved herein; and
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That the cl ai mbe di sm ssed.

AWARD

Claim di sm ssed.

NATI ONAL RAILROAD ADJUSTMENT BOARD
By Order of Third Division

ST _@AM
cutive Secretary

Dated at Cnicago, IIlinois, this 28th day of Cctober 1980.




