NATIORAL RAILROAD ADJUSTMENT BOARD

Awar d Fumber 23031
THIRD DIVISION Docket Number CL-22925

Rodney E. Dennis, Referee

§Brotherhood of Railway, Airline and
Steamship Cerks, Freight Handlers,

_ ( Express end Stati on Empleyes
PARTIES TCQ DISPUTE:

(Chi cago, MIwaukee, St. Paul and Pacific Railroad Company

STATEMENT OF CLAIM: “Claimof the System Commttee of the Brotherhood
(6L-8766) t hat :

1) Carrier violated the Cerks' Rules Agreenent at Wnona,
M nnesota on May 30 and July 4, 1977 when it failed to
call enploye H Goeldner to performthe work of his
position on these holidays.

2) Carrier shall now be required to conpensate enploye
H. Goel dner an additional eight (8) hours at the time
and one-hal f rate of Ticket Cerk Position No. 85910
for each of the dates listed in Item (1)."

. OPINION OF BQOARD: H Goel dner, claimant in this case, was reqgularly
, assigned to the relief clerk position at Winona,
M nnesota. H's schedul ed work days were Saturday through Wednesda?;,
with Thursday and Friday asrest days. He was schedul ed to work the
.ticket clerk position 55610 on May 30 and July &, 1977.

On these two legal holidays, however, clainmant’s position
was bl anked. Wile clainmant’s position was blanked, the operator on
duty on both days sold tickets.

Caimant alleges that ticket sales are apart-of his respon-
sibility as relief clerk and that as such, he should have been allowed
to work the two holidays in question. Caimnt subsequently filed a
claimfor eight (8) hours at time and one-half for My 30th and July 4th.
Carrier denied the claimat all | evels of the grievance procedure. The

Organi zation has therefore pressed its clains to the Board for final
resol ution.

The Organization alleges that by allowng the operator to sell
tickets when claimant’s nositien Was bl anked, Carrier violated the control-
| ing agreenent, specificg&y, F%Lﬂ_e_iL(_Eh_Overtimg- Decision No. 2 of the
4O-hour ek Committee and Rule 29 - Wrk on Unassigned Days. Carrier
refutest hese allegations and argues that the first trick operator who
sold tickets while-claimant’s position was bl anked sold tickets on
pumerous occasi ons whil e elaimant and ot hers were working the clerk
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position on a regular basis. Carrier argues that in order for the Og-
ani zation to have a legitimate claim4n this instance, it nust prove that
claimant had an exclusive right to performall ticket selling. Gven
the practice at this location, that exclusivity cannot be denonstrated.
The first trick operator sells tickets on an as-needed basis at all
times, just as do the second and third trick operators.

The Organization argues that it does not have to prove ex-
clusivity in the work involved. It need only prove that, had clai mant
been enpl oyed on the two holidays in question, selling tickets was a
normal part of his regular duties.

Wi le presenting a rather clear and concise issue, the case isS
the most recent in an exceedingly Ion%]line of cases decided by this
Board by many different referees on the same or similar issues: work on
unassi gned days.

There has also been a long line of such csses on this property
with this Organization. oOver the years, this Board has been presented
with meny different ar?unents to supﬁort the respective positions of
the parties. It has also reviewed these many csses with many different
referees in attendance. Not surprisingly, this Board has rendered
decisions on the issue that may appear to be conflicting. These ap-
parently conflicting opinions, however, each had some basis for justifi-
cation.

In t hose cases where the Board has split on a decision,
reasoned dissents ware witten and nmade a part of the official award.
These situations have been few in nunber, when one considers the |arge
nunber of cases and refereesoverthe years that have been involved wth
the issue. \Wile this Board has not been successful in maintaining a
consistent line of decisions on every issue presented to it, it has been
mndful of the need to project aquality of decision making and a degree
of predictability on all issues to the parties.

The success of arbitration as adispute resolution forumim any
industry is based on accepted principles of contract construction, intel-
|i gent interpretation Of the facts presented, and fairnessin the deci sions
render ed. ef?rthe parties have confideace in the system it wll work.
Lack of confidence by either side will generally serve to frustrate the
system and complicate the parties' day-to-day relationship.
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The parties that use arbitration nust also ve able to predict
what may happen to their case if it goes to arbitration. There nust be
some degree of consistency in decisions in order for this predictability
to be present. This Board ismindful of the need for consistency and
predictability and has diligently worked over the yearsto nmaintain it
in the decisions it has rendered. IndNeffortto maintain a degree of
consi stency, the Board has devel oped and utilized many principles that
are applied in every case. \Wile the letter of some of our decisions
may hot appear to the uninitiated t 0 be consistent with our previous
decisions, the principles that we have used to arrive at these decisions
ar e generally unani nously accepted by t he nenbers.

In arriving at adecision in the instant case, the Beard has
thoroughly reviewed the many cases cited b% the parties on both sides of
the issue. The issues involved here sre the same that have been invol ved
in many other cases that have come before this Board: Does the organiza-
tion have the burden of proving exclusivity in unassigned day cases?

Wi ch of the employes involved is the regular enploye, as contenplated
by contract?

The contract |anguage in disFute in this case gives special
status to the regular enploye, the enploye regularly assigned to a position

Rule 32, Overtine; Decision No. 2 and Rule 29 - Wrk on Unassi gned
ggys all grant the regular enploye the extra work, if it is required by
rrier.

In the instant case, based on the facts Presented in the record
before us, it is difficult to conclude that claimant is not entitled to
the work in question under all three of the cited rules. Claimant is the
regul ar enpl oye who normally woul d have been assigned to work the first
trick on the day in question. Rule 32 ?{ants overtime work on a holiday
to the regularly assigned enploye, if the holiday falls within the employe's
work week. dainmant neets all of the requirements of Rule 32 essential to
claimthe work ia question in this dispute.

The point that mast be disposed of, however, that could stand in
the way of asinple application to the case of Rule 32, ss well as Rule 29
and Deci sion Ne. 2 of the kOo-hour \Wek Committee, i S the issue of work
which is not a part of any assignnent, or, stated another way, the exclus-
ivity argument. [he Organization presented a brief inthis case that cited
a long 1ist of awards dating back twenty years that say that exclusivity
is not an issue in unassigned day cases. The only issue is who is the
regul arly assi gned employe?
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Carrier has submtted ﬁrevious awards in this instance that
come down on the other side on the exclusivity issue. Suffice it to
say, each of the awards presented containb a set of facts unique in
itself. Frequently, the Board based its decision on the special facts
contained in the record before it and not on the cases it had decided
in the past. The instant case isno different.

The instant case presents a situation wherein an operator
who normal |y works side-by-side with a ticket clerk and who, on occasion
as needed, assists the ticket clerk, was enployed on two holidays as
an operator. He was assigned, however, the ticket selling duties of the
clerk while the clerk's Position was blanked. This is not s situation
that has arisen in any of the cases previously decided by this Board.
The record of this case clearly establishes (and both sides agree end
have so stated in the record) that the first trick operator assisted
the ticket clerk when needed. It is also unrefuted that the operator
may not, for extended periods of time (nunerous days), be required to
performany of the clerk's duties. It is clear fromthis record that
the operator in question here hel ped out the ticket clerk on a |ess
than regul ar_ basis. It is difficult to conclude fromthe facts of
this case that the operator could be considered the regular enpl oye
in this situation or that ticket selling, which is the disputed work
inthis instance, could be construed as a reqular part of the operator's
assignment to the degree that it would be legitimate for himto assune
t hese Euties on a full-time basis on a day when a clerk was not present
to work.

The record &es not indicate thst the operator in question
here performed ticket sales on amy other basis than as an assist to
the regular ticket clerk. He did not corer the work on rest days, on
weekends, or on holidays, other than the two involved in this claim
In that regard, thin case is distinguished fromall others presented
by Carrier in support of its position. |In each of the cases supporting
Carrier's position, the enploye assigned the disputed work had done
sone or all of the work in question on a regular basis as a part of his
assignment. In the instant case, the operator has only perforned the
work in question on a sporadic basis in order to help out or assist the
ticket clerk. It is extra work for the operator, not a regular part of
his duties. oOne would have to strain the rule of reason to conclude that
selling tickets is a sufficient part of the first trick operator'5 assign-
nment to support s ruling that the operator should be allowed to assune
ticket sales for aholiday while the ticket clerk, who normally woul d sell
all tickets, was blanked on the holiday. This is especi al |y difficult in
view of the protection granted to regul ar employes in the rules cited
above.
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As to the renedy requested by the Organization, we see no
basis on which to support Carrier's accusation that to pay this claim
woul d be in violation of the agreement. It is well settled that when
an employe has been denied his contract rights, thereby | 0sing incone,
a make-whole award is in order. He should be placed by a sustaining
award in the same econom ¢ position that he wowad have been in had
his rights not been violated. In the instant case, that is eight
hours at tine end a half for each holiday blanked.

FINDINGS: The Third Division of the Adjustment Board, upon the whole

record and all the evidence, finds end hol ds:

That the parties waived oral hearing;

That the Carrier and the Employes i nvol ved in this dispute
are respectively Carrier end Enployee within the neaning of the Railway
Labor Act, as approved June 21, 193k;

That this Division of the Adjustnent Board has jurisdiction
over the dispute involved herein; and

That the Agreenent was viol ated.

AWARD

C ai m sustained.

RATIONAL RAITROAD ADJUSTMENT BOARD
By Oder of Third Division

cutive Secretary

Dated at Chicago, Illinois, this 28th gay of Cctober 1980.



