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Paul C. C9ster,Referee

(Rrotherhood of Rallway,Alrline  & Steamship Clerks,
( Freight Randlers, Ecqress and station Ehployes

PAR- l0DISPl?l!Ek
IT?IC Caesa&a ant Ohlo Railway cZompny

sTAa OF CLAIM: claixaofthe  SystemCormJitteaoftheBrotherhood
@.&'!3?')  that:

clah No. 1

(a) The Camierviolrrtedax'continuestoviolate the Clerhs'
AgreexcentpartlcularlyRule  27snd otherswhenonAugust9,1~6 it
removed Jane C. lkiplett from senrice a& did not accord her a timely,
fair and impartial Investigation.

(b) That Jane C. Mplett now be compensated for all losses
sustained by her because of her removal from service.

CYaFn No. 2

(a) The Carrier violated the terms of the General Clerical
Agreement when it removed J~IZ C. Mplett's nme from the Huntington
District lYansportation  Seniority Roster under the erroneous assumption

she had forfeited her seniority under the provisions of Rule 2e of
Clerks* Agreement.

(b) That the avrler imediately restore Jane C. Triplett to
the EuutingtonMstrlctI!ransportation  Seniority Roster ati compensate her
for auy aad allaonetaT;y loss sustained resulting from the Carrier's
axbitrazy action. ..~

OPINION OF BOARD: As indicated in prior awards involving the same parties,
the Board finds no paper basis for complaict on the

part of the QYrier to the CmgauizatioE  combining In one sutmlsslon to the
Boerd two separate disputes handled individually  on the property. See
Awarb 22499, 226ll~.nd226l2. We note, honever, in Czimier's denial of
the claims on Dece~r 20, 1578, the claims were combined In ona letter
of denial.
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Onthis Carrier it has beenthe practice, since eedy Awad 2l.u
of this Division, tohandlephysicaldisqualificatiom  under the MsclplLne
Rule!, Rule 27, of the appllcableAgreement,whichprovldes  inpart:

Vhe i.umstigetionwillbe heldwithin lOdays
fromdatechargedwlthanoffenseorheldout
of set-vice (mless an extension of time is agreed
tobetween the proper officerandL.ocalC!kairmen)."

Fran the record, it is apparent that carrier hsd @od reasons
tohave c.Mnantun&rgo physicaland sychi&zicexsminatlons. Such
exe&nations  were conducted on August % ana August 6, 1976.  aaimsnt
was taken out of service at close of business on August 6, 1976, by
the Zone Manager, based on verbalmedkil.  disqualification by Gamier's
RegionalMedicel  Emminer,whichdisquaUficatlonwas  conflmedbythe
Reglonal&dical Bcsminer onAugust19,1!3'j'b. Claimantwas  notified in
writing on August 9, 1976:

“As per Instructions from c&O W idan, Dr. Jacob
Web&r, you are tempxairly (sic3"held out of
SeXVICe."

on August 24, 1976, clalmantvss  notiiied:

"This is to advlse you to attend a Board of tiquiry
on Wednesday, September 1, 1976, at 10:CO A.M., in
theConferenceRoom. Passenger Station Annex,
Endington,  West Virginie.

"Youare chargedwithnotbeingqualifiedfor
serdce with the Chesapeake am% Ohio Rdlway
c=P=w* .

"Please arrange to secwe the presence of neces-
~33~;inpes and duly accredited representattves,

.

"Please also acknowledge receipt of this letter
oncopyof'sameafdtachedandreturntonkeinthe
enclosed self-addressed emeLope."

At the request of the Local Chairman,theBosrd of Inquiry
was postponed until 10:00 a.m., September 2, 1976.
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At the Board of Inquiry,  claimant's superior officer testified
that claimsntwas  taken out of setvice on August 6, 1976.

At the outset of the hearing, or Board of Inquiry,  the Local
%alrmanobjected  onthe @oundthatltwas iuviolation  of thelC-day
provision of that part of Rule 27 heretofore quoted,  and requested
that the Board of Inquirybe caacelle&for  thatreason.

OII September 9, 1976, claimant was notified:

This refers to the investigation  held at
Huntington, West Virglnia,.at 1O:oO a.m.,
mursday, september 2, 1976.

"It has been found you are not qualified to
perform the duties of a clerical enploye
un&er the Clerks Agreemsntand youare dis-
qualified for all services."

Time limit rules are strictly enforced on all parties. See
Auw3.s 6k46, 11757,  14496, among others. As the Roard of tiquiry,  or
investigation, was not held within tea days from the date claimant was
withheld from service,  we fini the Carrier to be in violation of Rule 27.

lhe Cerrier later coutendedthatclaimntwas  compensated in the
fom of sick leave key for August g,.lO,  11, 12, 13, 16, 17, 18, 19 ana 20.
We do not consider such payment to off-set the violation of the ten-day
limitation  of Rule 27. Further;the imestigatlonbeing  scheduled for
September 1,~~ 197$Mia nottithin ten W-a ?fAwt 20. Furthernorer'~~.
we note that nothing was said of any sick leave payments in response to

,.~ _~

the Local Chairman's objection to the timeliness of the fnvestigation.
The fact remains that the claimant’s superior testified that she was
taken out of semfce at,the close of business on August 6, 1976.

The record shows thatwhilethe  claim&esult~ f&m &aimantts
aisqualifidi0n was on appeal, claimmtwas  given further medical exam%n-
ation by carrier's Regional Medical Examiner on May 2, 1977, who aufhorlzed
herretw to service. Claimant was notified on Way 5, 19'77, by Csrrier's
Auditor, Zone Accounting Bureau:

‘*This wi.u confirm telephone conversation  between yoursell
and Zone w R. L. Foster, 4:38 pm*, May 4, 1977, in
whlcfi youwere adtisedtbatDr.Weber, RegIonalMedical
Emmlner,  had authorized  your return to service of the
Railway Capany, as a result oi a recent medical axsmh-
atlon.
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You shouldarrange  toprotectyour seniority
rights lnaccordancewiththed ClerlcalAgms-
ment.

Rhdlyacknow~receipt  on copy of this
letter ad return ln enclosed self-addressed
stampedenvelops."

chimantaianotreturn toserviceasinstructea.  On
June 20,1977, she was notifiedinpart:

"Please disregard my letter of June 13, lm, file
29/51-C (AZAR Cl. 242) and in lieu thereof substitute
the following:

unaeraate crfMay5,1~,recelpt  ofwhich
youach7uledged onMay 9,lgv, Iadtisecl
you to exercise your seniority under the
provisiona of the Clerical Agreement to
protectyouseniorityontheHuntington
District EranspartatSonDegarhnentsenior-
ity roster. You failed to exercise your
seniaritywithln  the ten (1O)days  speci-
fied in Rule 28.

At 1O:OC a.m., Tuesdsy,June  5,&'7, a seniority
hearing will be held in the Conference Roam,
AmexBuilding, Bun+Sngt.onPassenger  Station,
at which you nay show cause, if any, why y-our
nameshouldnotberemovedfromtheBuntington
District Transpurtatlon Department roster,
Huntlngton,WestVirglnia.

Please arrange to be -sent for the above
senlorityhemlngandhavewlth  youywrrep-
rePsentatlve and/or witnesses, if desired."

Follcwing the "seniority hearing," the carrier found that claimant
had forfeited her seniority under Rule 28 of the applicable Agreement, and
claimantwas  so notified onJvly14,  lgn. In the hadlingon the propez%y
and in its s&mission to thls Bcerd, the Carder contended that the proced-
ure folhwed concerning ckimnt*s return to sex-vice in May, 1977, was
the saum as thst followed ln other medical disquallficatlon  cases for mny
years with the kcouledge and concurrence of the Organization.
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TheBosrd fldsthatclaimaPtactedll.l-sddsedly  lnnot

returrring to work when notified by the Carrier to do so on Nay 5, 197'7.
The claimant hrrd an obligation to mitigate damages. Any loss suffered
by c3.a~t  subsequent to that date was of her own oolltlon. !Che
Boardalsofinda  that carrier% actions lnf3.ndLngthatclalmant
forfeited her seniority un&er Rule 28 for falling to return to
servicewhenlnstructeatoa.osoonMay5,  lm,wasproper.

Based upon the entire record, the Board flds that Cxrrler
violated Rule 27 by not holding the investigation within ten dsys from
the date claimant was held out of service, August 6, 1976. For that
reason, ard without pas6ing upon the merit6 of claimant's dlsqoallfl-
cation, we will sustain the claim for pay for time lost by clalumnt
fms August 6, 1976, to May 9, 19TI, computed ln accordance with
Rule 27(a). In all other respects the claims are denled.

FlXDINGS:The  ThIa~IMvlslonof the AdjustmentBoard,aftsr glv-&
the parties to thls dlspute due notice of hearing thereon,

andupontbewhole  ncordandsll the evidence, finds andholds:

That the Carrier and the &ployes m0ima in this dispute
are respectively &rrier and kployes within the meaning of the
Railway Lsbor Act, as approved June 21, 19%;

That thls Division of the Adjustment Board has jurisdiction
over the dispute Involved herein; and

'Ihatthe Agreementwas  violated to the extent shown in
Opinion.

A W A R D

Cla+n sustained to the extent indidea in Opinion ad
Findings.

NATIONALRAILRQADADJIlS!&EXTBOARD
By Order of !Chird  Division

ATTEST:
cutlvs Secretary

Dsted at Q&ago, QLinols, this 14thday  of November 1980.


