NATIONAL RAILROAD ADJUSTMENT BOARD
Avward Fumber 23042
THIRD DIVISION Dockat Number CL-22996

Paul C. Cartar, Referee

(Brotherhood of Railwey, Airline & Steamship Clerks,

( Freight Handlers, Express and Station Employes
PARTIES TO DISPUTE:

The Chesapesks and Ohio Railway Company

STATEMENT OF CLAIM: (Clainm of the System Committee of the Brotherhood
{GL-8T9T) that:

Claim Ho. 1

(a) The Carrier violated and continues to violate the (lerks®
Agreerent particularly Rule 27 and others when on August 9, 1976 it
removed Jane C. Triplett from service ard did not accord her a timely,
fair and impartial investigation.

(b) That Jere C. Triplett now be compensated for 311 losses
sustained by her because of her removal from service,

Claim No. 2

(a) The Carrier violated the terms of the General Clerical
Agreement when it removed Jane C. Triplett's pame from the Huntington
District Transportation Seniority Roster under the errcneous assumption

she had forfeited her seniority under the provisions of Rule 28 of
Clerks?! Agreement.

(o) That the Carrier immediately restore Jane C. Triplett %o
the Huntington Distriet Transportation Seniority Roster and compensate her

for any and ell monetary loss sustained resulting from the Carrier's
arbitrary action.

CPINION OF BOARD: Asindicated in prior awarda involving the same parties,
the Beoard finds no proper basis for complairt on the

pert of the Carrier to ‘the Organizetion ccobining in one subtmission to the

Soard two separate disputes handled individually on the property. See

Awards 22499, 22611 and 22612, We note, however, in Carrier's denia) of

the claims on December 20, 1578,the claims were combined in one letter
of denianl,
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On this Carrier it has been the practice, since early Award 214h
of this Division, to handle physical disqualifications under the Discipline
Rule, Rule 27, of the applicable Agresment, which provides in part:

"The investigation will be held within 10 days
from date charged with an offense or held out .
of service (unless an extension of time is agreed
t0 between the proper officer and Local Chairman}.”

From the record, it is apparent that Carrier had good reazsons
to have claimant undergo physical and psychiatric examinations. Such
examinations were conducted on August ﬁ and August 6, 1976, Claimant
was taken out of service at close of business on August 6,1976, by
the Zone Manager, based onr verbal medical disqualification by Carrier's
Regionsl Medical Examiner, which disgualification was confirmed by the
Regional Medical Examiner on August 19, 1976, Claimant was notified in
writing on August 9,1976:

“Asper instructions from C%0 FPhysician, Dr., Jacob
Webber, you are temporairly (sic) held out of
service,"

On August 24, 1976, claimant was notified:

"This is to advise you to attend & Board of Inquiry
on Wednesday, September 1, 1976,et 10:00 A.M., in
the Conference Room. Passenger Statlon Anrex,
Hurtington, West Virginia,

"You are charged with not being qualified for
service with the Chesapeake and Chio Rallway
Commany. .

"Please arrange to secure the presence of neces-
sary witnesses and duly accredited representatives,
if desired.

"Flease also acknowledge receipt of this letter
on copy of same attached and return to me in the
enclosed self-addressed envelope."”

At the request of the Local Chalrman, the Board of Inquiry
was postponed until 10:00 a.m., September 2, 1976,
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At the Beoard of Inquiry, claimant's superior officer testified
that claimsnt was taken out of service on August 6, 1976.

At the outset of the hearing, or Board of Inquiry,the Leceel
Chalrman objected on the ground that 1t was in viclation of the 10-day
provision of that part of Rule 27 heretofore quoted, apd requested
that the Board of Inquiry be cancelled for that reason.

On September 9, 1976, claimant wes notified:

“This refers to the investigation held at
Huntington, West Virginia, at 10:00 a.m.,
Thursday, September 2, 1976.

"It has been foundyou are not qualified to
perform the duties Of a clerical employe
under the Clerks Agreement and you are dise
qualified for all services.”

Time 1imit rules are strictly enforced on all parties. See
Avards 6446, 11757, 14496, among others. Asthe Board of Inquiry, or
investigation, was not held within ten days from the date claiment was
withheld from service, we find the Carrier to be in violation of Rule 27,

The Carrier later contended that claiment was compensated in the
form of sick leave pay for August 9, 10, 11, 12, 13, 16, 17, 18, 19 and 20.
We do not consider such payment to off-set the violation of the ten-day
limitation of Rule 27, Further, thke investigation being scheduled for
September 1, 1976, was pot within ten days of August 20. Furthermore,
we NOt € that nothing was said of any sick leave payments in response to
the Local Chairman's objection to the timeliness of the investigatiom.
The fact remains that the claimant's superior testified that she was
taken out of service at the close of business on August 6, 1976,

The record shows that while the claim resulting from claimant's
disgqualification was on appeal, claimant was glven further medical examin-
ation by Carrier's Regional Medical Examiner on May 2, 1977, who authorized

her return to service, Clalmant was notified on May 5, 1977, by Carrier's
Auditor, Zopne Accounting Bureau:

"This will confirm telephone conversation between yourself
and Zone Manager R. L. Foster, 4:38 p.m., May &, 1977, iz
which you were sdvised that Dr. Weber, Reglonal Medical
Examiner, had anthorized your return to service of the
Railway Company, 85 & result of a recent medical examin-
ation.
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You should arrange to protect yowr seniority
rights in accordance with the Clerical Agree-
ment.

Kindly acknowledge receipt on copy of this
letter and return in enclosed self-addressed

stamped envelope,"

Claimant did not return to service as instructed. Om
June 20, 1977, she was notified in part:

"Please disregard my letter of Junme 13, 1977, file
29/51-C (AZAB Cl. 2i2) and in lieu thereof substitute
the following:

Under date of May 5, 1977, receipt of which
you acknowledged on May 9, 1977, I advised
you to exercise your seniority under the
provisions of the Clerical Agreement %o
protect you seniority on the Huntington
District Transportation Department senior-
ity roster. You failed to exercise your
senfority within the ten (10) days speci-
fied in Rule 28,

At 10:00 a.m., Tuesday, June 5, 1977, a seniority
hearing will be held in the Conference Room,
Amnex Building, Huntington Passenger Station,

at which you may show cause, if any, wvhy your
name should not be removed from the Huntington
District Transportation Depertment roster,
Huntington, West Virginia.

Please arrange to be rresent for the above
senlority hearing and have with you your rep=-
resentative and/or witnesses, if desired,”

Following the "seniority heering," the Carrier found that claimant
had forfeited her seniority under Rule 28 ofthe applicable Agreement, and
claimant was so notified on July 14, 1977. In the handling on the property
and in its submission to this Boerd, the Carrier contended that the proced-
ure followed concexrning claimant'!s return to sexrvice in May, 1977, was
the same &5 that followed 1n other medical disqualification cases for many
years with the knowledge and concurrence of the Organizationm.
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The Board finds that claimant acted illwadvisedly in not
returning t 0 workwhen notified by the Carrier to do S0 on Nay 5, 1977.
The claimant had an 0Dl i gation t o mitigate danages. Anyl 0SS suffered
by claimant subsequent t0 that date was of her own volition. The
Board also findst Nat Carrier'sact| ONS in finding that claiment
forfeited herseniority under Rule 28 for falling to return to
service vhen instructed to do so on May 5, 1977, was proper.

Based upon the entire record, the Board £inds that Carrier
violated Rul e 27 by not hol ding the i nvestigation withinten days from
the date clatmamt Was hel d out of service, August6, 1976. For that
reason, and W thout passing upon the nerit6 of claimnt's disqualifi-
cation, we will sustain the clai mfor pay for time | 0St by cleimant
from August 6, 1976, t 0 May 9, 1977, conput ed in eccordance Wi t h
Rule 27(a). In all other respects the clainms are denied.

FINDINGS: The Third Division of t he Adjustment Board, after giving
the parties to thl's dlspute due notice of hearing thereon,
end upon the wholerecord snd allt he evi dence, finds andhol ds:

That the Carrier and t he Exployes involved i N this dispute
are respectivel y carrier and Employes W t hi n t he meaning of the
Rai | way Lavor Act, as approved June 21, 193%;

That thls Division of the Adjustment Board has jurisdiction
over the dispute Involved herein;, and

That the Agreement was Vi Ol at ed t 0 t he extent Shown in

Opi ni on,
AWARD

Claim Sustained to the extent indicated i N Qpi ni on and

Findings.

NATIONAL RAILROAD ADJUSTMENT BOARD
By Order ofrhird Division

msm@é!éﬁ»éz
cutive SECTEtAry

Dated al Chicago, Illinois, t hi S 14th day of Novenber 1980.




