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sm- OF CLAIM: Qaim of the System fIkmnlttee of the Brotherhocd
(GL-8828) that:

(a) Chrrier tiolated the rules of the Agreement effective
July 1, 1972, partlculwly Article 18 alal others, when effective July 20,
1978, it arbitrarily suspeded Mr. George N. Jackson from active senrlce
for a period of 20 calendar days.

(b) Carrier's action in suspending Ur. Jackson from service
on unproven charges was arbitrary, capl-icious  and an abuse of Carrier's
discretion.

(c) Carrier shall be required to expunge from his record this
disciplinary notation placed thereon, and compensate Mr. Jackson for all the
tins (20 calendar days) held out of service, including protective agreement
paynents ad over-time earnings thstwouldhave accrued to hdm,badhe not
been suspended from Jw 20, 1978,  to and including August 8, 1.98.

OPINION OF BOARD: An investigation was held on July 28, 1978 at the
Washington Terminal Canpay Union Station todetermine

whether Claimant was guilty of being under the influence of lntoxlcazts while
on duty on July 19, 1978, acting in a belltgerent uJannertowarahis  foreman
and fellwemployes,behavlnginamanuer inconsistent with acceptable deport-
ment noms and leaving his assignment on two occss~ons without permission.
fZlAmant was found guilty of Carrier's General  Rules G, K, N and 0 respectively
and was suspeended  from service for aenty (20) days effective July 20, 1978.
This disposition was contested pursuant to AgreementRule  and is ucu before
this Board. for ayti;l?ate consideration. In defense of his position Claimant
contends that, at nest,  the investiga%ve  trill transcript only shows that
he was loud and actiq in an !xxxzmot manner. He denies being under the
influence o? alcoholic beverage or acting i;l a mauer that was palpably
threatening to his forenian  or fells workers. He disputes the pstrob3n's
testimony.thathe  left the property on two occasions and contests the inter-
pretative validity of the clinkal. report that the diagnostic  jmpression  in-
dicated stage 1 of alcohol intaxication.
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Inolrr review of this case we concurwith Claimntthatthe
evidence doesn't categoricallydemonstrate  thathewas under alcoholic
Influence. Admittedly, his obstreperous deportment when coupled  with
his alcoholic history would indicate that he ingested liquor butmorq
proof is neeed. The employes who were with him that night did not
smell alcohol or testify forthrlghtfullythat  he was intoxicated,
although they all uniformlynot-sdhis  loudanddisquletSngb&av-lor.
!i!he laboratcmyreport,which  deLineat& the findings oftheblomiard
urine specimens, obtained at g:oO P.M. on July 19, 1978, does not
show that he was intoxlcsted, at least, by reference to the key me&
icaland physiologicalinWxtors,  but opines as a diagnostic stage
of Intoxication. Accordingly, given the unmistakable readings of
the salient clin.iul Lrdices,  we would be remiss if we concluded
authoritatively that he was intoxicated. Of course, we w po&,ula;te
-8 presumption, but that is insufficient proof by our rigorous stadards.
In Thh+ Division Award 16343,  iimolving lntoxlcariusags,  we held in
pertinent psrt:

"The burden of prodng the Claimant  was guilty
as chfcged rested with the Carrier. To meet
theburdenthetranscrlptofhearlngmust
contain substantialmaterialandrelevant
evidence of probative value supportIng
Carrier's findings."

We believe this holding is appldable to the assertion herein that
he vioLstedRul.s G"Beingunderthe  Influence of lutoxicants or narcotics
while on dut$' and thus we are compelled to dismiss this charge.

On the other hand, careful analysis of the investigative transcript
shows that he aded in a belligerent  and improper namer tis his foremn
andfellww0rke.m  and that his continuous use of profanity createdanap-
prehensive work environnent that was disturbing. His behavior toward his
foreman, perticularlyhi.6 ststement, Voddsmit,  Iain%talkingtoyou.
I em talk!ng to this man" in the context of its expression certainly csn-
not be construed as routine and normal conversation. It was plainly d&s-
respectful. The record cle4.y shows that Carrierwas  correct in finding
him guilty of violating General Rules K and N and such conduct amnot be
COUIlteIlP.llced.

In assessing the merits of the fourth charge that he left the
property on two occasions without permission, we find that its difficult
to detersine precisely whether he left that nany times. He contends
that he left only once, while patrolnan Dyer testified that he saw him
leave at approximately 4:lO P.M..end 4:30 P.M. on July 19, 1978. It my
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wellbethetheleft twice, buttbatis notreal germane.  Iphe lef%
once without permission what would be unacceptable and thus a violation of
General Rule 0. But the record appears to shmthatitis notmusualfor
employes on the 4:OOP.M. to l2:OOmi&l&4tshift  to-their eara closer
to the work situs or the soutbend of the yar& Because of this practice,
we would be unduly harsh if we sustalned &rrier% &etenul,mtion on this
point, particu2kc4,  where as here there ere conflictiq  statetsents  as to
how nany times he left the property.
to the letter General Rule 0.

He is arutioned that he must observe

&on the record, we have found substantial evidence to su~oti
the chsrg&sthathe violated General Rules KandN, but not General Rules
G and 0 and we will modify the disciplinary  penalty to coqort with these
findings. We agree that Carrier16  twenty (20) day suspension was not
unreasonable when the Intoxication specification is considered, but we
do not think It would objectively serve the purposes of progressive &is-
cipline if we sustained it in tdmm: Qaimant had been employed approx-
imstely ixenty-one (21) yeas at the time of the incident an& most likely,
will respod positively to a penalty that is corrective In nature. We
will reduce the twenty (20) days suspension to five (5) days In acc&dance
with this judicial observetion and adnmish Clalmerttthatwe  will not look,
kindly upon any r&editist behavior.

_

FINiIINGS: The lbird Division of the Adjustment Board, upon the whole record
and all the evidence, finds and holds:

That the parties wived oral hearing;

That the Carrier and the tiployes involved in this dispute sre
respectively Carrier and Employee within the meaning of the Railway Labor
Act, as approved June 21, 1934;

That this Ditision of the Adjustment Board has jurisdiction over
the dispute involved herein; azrl

That the Agreementwas nottiolated.
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Claim sustainedtothe extentexpressedherein.

NATIONAL RAlLRoAD  AruEs= BOARD
By Order of Tnird Ditision

ATPEST:
Executive'Secretary

Dated at Qicego,  Rlinois,  this 14th day of November 1980.


