NATTONAL RAlI LROAD AnJUSTMENI BOARD
Award Nunber 23056
TIERD DIV IS ION Docket Nunber CL-22999

George S. Roukis, Referee

(Brotherhood of Railway, Airline and Steanship C erks,

( Freight Handl ers, Express and Station Employes
PARTIES TO DI SPUTE: (

(Bessener and Lake Erie Railroad Conpany

STATEMENT OF CLAI M Caimof the System Conmttee of the Brotherhood (G.-8813)
that:

1. Carrier violated the effective Cerks' Agreement when it failed to
fill short vacancies in accordance therewith on Novenber 16 and Decenber 13, 1977;

2. Carrier shall now conpensate Clerk Eileen M Wl ker for eight (8)
hours' pay at the pro rata rate of an Assistant Machine Qperator position for
Novenber 16, 1977,

3. Carrier shall now conpensate O erks Frank J, Lame and Dol ores J.
Johnson for four (4) hours' pay each at the pro rata rate of a Machine Operator
position for December 13, 1977.

OPI NI ON OF BOARD: In this dispute claim (1) involves the absence of an enpl oyee

who was off duty on account of illness on Novenber 16, 1977
and claim (2) involves the absence of an enployee who was off December 13, 1977,
for the same reason. Carrier determned that another regularly assigned enployee
could perform any of the necessary work of the absented enployees and argued that
such assignments were consistent with the rules, agreements and practices govern-
ing the performance of work of enployees absent fromduty. It further asserted
that it was not required towork enpl oyees on an overtime basis to perform

Contraw se, Claimants contended that said positions should have been
filled on an overtinme basis pursuant to the conditions and requirements of
Agreenment Rules 4 (day's work and overtine) and 7 (absorbing overtine).

In our review of this case, we concur with Carrier that Caimants failed
to establish that it was contractually inpermssible to assign this work to other
enpl oyees in the same office. Rule 4 does not apply, since it sets forth the
met hod for assigning overtime, but does not require that vacancies be filled
through overtine for part of or all of a work shift when the work could be per-
formed in another manner as per existing rules, agreements or practices and Rule 7
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is inapplicable to the facts herein, since Claimants Were not required to suspend
work on their regular positions to performwork on other positions, which could
have been performed on an overtine basis by the position's regular incunbent.

Ve find no agreenent prowvision Or practice that estopps Carrier from assigning
the work of an enployee absent on account of illness, but under pay, to the

remai ning work force in the office and this is exactly what Carrier did in this

instance. The record shows that the organization historically acquiesced to
this practice as per the understanding of the Menorandum of Agreenent, Case 1025

and that the ainants failed to prw de conpelling and persuasive evidence that

it was otherwise. In a conpanion case, dealing with the same organization and
Carrier, and involving factually anal ogous circunstances, we held that petitioners
failed to demonstrate that Agreement Rules 4 and 7 were applicable or that an
observabl e practice required Carrier to assign this work on an avertime basis.
(See Third Division Award No, 22921). W find this ruling foursquare on point wth
the facts herein and thus we nmust deny the claims,

FINDINGS: The Third Division of the Adjustment Board, upon the whole record and
all the evidence, finds and holds

That the parties waived oral hearing;

That the Carrier and the Enployes involved in this dispute are
respectively Carrier and Enployes within the neaning of the Railway |abor Act,

as apprwed June 21, 1934;

That this Division of the Adjustment Board has jurisdiction over the
di spute involved herein; and

That the Agreement was not viol ated.

A WAZRD

O ai m deni ed.

ATTEST: Z/ﬂ/v M/

Executive Secretary

NATI ONAL RAI LROAD ADJUSTMENT BOARD
By Oder of Third Division

Dated at Chicago, Illinois, this 14th day of November 1980.



