NATIONAL RAILROAD ADJUSTMENT BOARD
Avard Number 23063

TEIRD Dl VI SI ON Docket Number ¢T-22948
Martin F. Scheinman, Ref er ee

éBrotherhood of Railway, Airline and Steanship O erks,
Freight Handlers, EXpress and Station Employes
PARTTES TO DISFUTE:

(St. Louis-San Franeiseo Rai | way Conpany

STATEMENT OF CLATM: Claim Of t he Syst emCommittee Of the Brotherhood
(c1~8818) that .

1. Carrier viclated t he agreenment betweenthe parties, especially
Rules 3, 7, 8 and 21 When it failed and refused to use extra |ist enployee

E. L. Langston On a vacancy in the Engineering Department on each date of
August 21, 22 and 23, 1978.

2. Account violation of Rules 3, 7, 8 and 21 of the current
effective agreement, extra Cerk E. L. Langston shall now be allowed the
difference she received for each date of August 21, 22 and 23, 1978, and
the rate ofthe vacancy to which her seniority entitled her. he amounts

are $8.59 for August 21, $5.%0 for August 22 and $8.59 for August 23, 1978.

CPI NI ON OF BQOA!!: At the timeof this dispute, Claimnt, E L. Langston, was
_ assigned to the Cerk's Extra List in Carrter's Ceneral
Office Building in Springfield, Missouri, This Extrs Board List i{s maintained
to fill vacancies of regul ar assigned employes due to vacations, ilinesses, efc.
On August 21 = 23, 1978,avacancy existed in the Assistant chief Clerk position

located in t he Englneering Department Of t he General O fice Butlding, Carrier filled
t hi S vacaney with an extralist employe junior toCl ai mant.

The O gani zati on elaim t hat carrier’s action in using a j unior

enpl oye to protect the vacancy violated the Agreenent. The Organization’s
argument is primarily based on Rule T which states:

"FRAMOTION BASI S

Rul e 7. Employes covered by these rules shall
be in line for promotion. Pronotions, assign-
nent s and di spl acement s undert hese rul es shail
be based on seniority, fitness and ability;
fitness and ability being sufficient, .senioritr
shal |l prevail, except, however, seniority shal
not apply to positions listed in Rule 1,
Exceptions (a), (b), (c) and (e).
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NOTE: The word "sufficient" is intended

to more clearly establish t he ri ght of

t he senior employe where two or more
employes have adequate fitness and ability."

Carrier, on the other hand, argues that it did not violate
the Agreement. As a preliminary matter, Carrier asserts that the Cl aim
should be di sm ssed si nce Claimant di d not exhaust her contractural
renedy under Rule 32 of the Clerk’sAgreement. | n Carrier's View,
since neither Claimant or the Organization asked for an "Unfair
Hearing" the claimshould be dismissed.

4s to the nerits, Carrier contends that Claimant|acked the
requisite fitness and ability to performthe work of the Assistant Chief
Clerk position. It insists that Claimant's record during the days she
had worked the position in the past demonstrates that she could not
satisfactorily performthe dutiea of the position.

Rule 32 states:
"UNJUST TREATMENT

Rul e 32. An employe who consi der S himself
otherwise unjustly treated shall have the
same right of hearing andappeal as provi ded
above if witten request iS made to his
1mmediate Superior within fifteen days of
the cause for conplaint."

Areading of this Rule convinces us that Carrier's argument
that the Organization's failure to request such a hearing requires
di sm sSi ng the charge, iS Wthout nerit. Thisis not the meani ng con-
templated Dy the parties when they agreed to Rul e 32, wrile we do agree
that aRule 32 hearing may well be of assistance in devel oping thefacts
of whether an employe has been unjustly treated, we nust reject any comten-
tion that resort to such ahearing is acondition precedent to application
to this Board. That is, the failure to seekaRule 32 hearing canmot be
construed as afailure to exhaust the internal procedure barringresort to
thisBeard. For us to so find would require us to rewite Rule kg, The

(ta"i edvance Procedure. This, of course, we are neither inclined or empowered
o do.
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. The failure Of a claimnt to avail hinself of the oPportunity
provided by Rule 32 may, in proper cases, nake it impossiblefor the
claimant to establish the facts necessary to show that he had the re-
qui sitefitnesssndability. HOwever, such an evidentiary deficiency
é:.anr]ot be v|| eved as a Jurisdictional defect requiringthis Boardto
ismss aclaim

. Thus, the real issue is whether Carrier's failure to assign
(aimant to the vacancy violated Rule 7. That is, did Claimant possess

the requisite fitness and ability to perform the assignment When it
was awar ded.

. Carrier argued both on the property and in its subm ssions
to this Board that (ainmant was not able to(Feerrmthe job duti es.
It insisted that Cainmant demonstrated her deficiencies during the
twenty days she covered the position. Specifically, Carrier main-
tained that claimant did the payroll and distribution reports incor-
rectly and was not able to take the necessary dictation. These defi-
ciencies had to be con-ected when the incunbent returned.

 This Board had I epeat ed| %/.and consi stently hel d that carrier's
determnation as to an employe's fitness and ability for a position under
a Seniority rule such as Rule 7 will not be overturned unless the Organ-

| zation establishes that Carrier's Judgment was arbitrary, capricious or
unressonable. See Awards 22892, 21328, 20878, 20631, 17612, and 1T7489.
Here, there is absolutely no evidence that Carrier acted in an arbitrary,
capricious orunreasonable fashion. On the contrary, Carrier's determn-
ation was based onan observation of Gaimant during the time she occupied
the position. There is no basis for overturning its assessment. As such,
we will dismss the claimin its entirety.

FooIGS: The Third Division of the Adjustnent Beaxd, upon the whole record
and al | the evidence, finds and hol ds:
That the parties waived oral hearing;
That t he Carrier and t he Zmployes i nvolved in this dispute are

respectively Carrier and Employes Within the nmeaning of the Railway Labor
Act, as approved June 21, 193k;
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That this Division of the Adjustment Board has jurisdiction
over the dispute involved herein; and
™at the Agreementwas not viol ated.
A WA RD

Claim deni ed.

FATIONAL RATILROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST: Z /0«

ExecutiveSecr et ary

Dated at Chicago, Illinois, this 14th day of November 1980.




