NATI ONAL RAI LROAD ADJUSTMENT BOARD

Award Nunber 23072
THRD DVISION Docket Number MW=-22506

Wlliam M Edgett, Referee

Br ot herhood of Maintenance of Wy Employes
PARTI ES TO DI SPUTE: ( g ~

(Seaboard Coast Line Railroad Conpany

STATEMENT OF ciAIM: "Claimof the System Committee of the Brotherhood that:

(1) The claim* as presented by the General Chairman on Cctober 5, 1976
to Division Engineer S. T. Watson be allowed as presented because Division Engineer
S. T. Watson failed to give reasons, in witing, for his disallowance of said claim
in accordance with Rul e 40 | (a) [System Fil e C-4(31)=-JWv/12-1(77-8) 327,

*The letter of claimwll be reproduced wthin our initial
subm ssion. "

CPINION OF BOARD:  Carrier responded to this claimby stating:

"I have made a prelimnary investigation of this
matter and, based on information developed, | do not
find that the claim 18 justified.

"The claimis respectfully declined."

After receiving Carrier's response the Organi zation progressed the claim
solely on procedural grounds, asserting that Carrier's response did not comply
with the requirement that it give a reason for denying the claim That require-
ment is found in Rule 40, which reads:

"RULE 40
TIME LIMIT ON CLAIMS AND GRIEVANCES

Section 1

(a) All elaims Or grievances mst be presented
inwiting by or on behalf of the enployee involved,
to the of ficer of. the Carrier authorized to receive
same, withian 60 days fromthe date of the occurrence
on which the claim or grievance i s based. Should any
such claimor grievance be disallowed, the Carrier
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"shall, within 60 days 'fromthe date same i s filed,
notify whoever filed the claimor grievance (the
enpl oyee or his representative) in witing of the
reasons f Or such di sall owance. |f not so notified,
the claimor grievance shall be allowed as presented,
but this shall not be considered as a precedent or
wai ver ofthe contentions of the Carrier as to other
simlar claimor grievances."

The Board has found a reference to the Rules to be a reason (Awards Nos.
21132, 20802). It has extended that requirement to find that a reference which
inplicitly referred to lack of rule support met the requirenment of the rule
(Awards Nos. 11208 and 11441). -1t has also accepted, as a reason, the fact that
the denial was based on evaluation of the evidence contained in the transcript
of an investigation (Anard No. 14864). The Board has consistently recognized
that a reason must be given in order to conply with the Rule, The inquiry by
the Board focuses on whether the response may be said to contain a reason.

Wiere the response did not refer to the Rules and simply said that the
claimwas without merit, the Board has ruled that the Rule had not been conplied
with (Award No. |.4259). 1In a similar vein,the Board did not find conpliance
with the rule where the response was "I have carefully reviewed the papers in
this claim.." (Award No. 14426).

Did Carrier's response furnish a reason for its denial? Cearly it did
not refer to the Rules or take the position that the?/ had not been violated. It
did not state that the facts could not support the claim In fact, it qualified
its review by stating that a "prelimnary investigation" had been made. It went
on to further qualify its factual review by stating that it was based on "inform
tiondevel oped". Was the Organization to understand that further information
m ght be desired, or that it would alter the decision? The answer given was that
the claimwas not "justified".

V% have not been referred to a decision of the Board which has found
that "justified" is a reason within the neaning of thatword in Rule 40. Wile
the Board has not required specificity, it has required what it has found to be a
reason and has generally required thagreason to be related to the facts or the
rules. & areunable to go farther than the decided cases and canmot find that
"just.ifided" furnished a reason for the declination. Therefore the claim nust be
sust ai ned.

FINDINGS: The Third Division of the Adjustnent Board, upon the whole record and
all the evidence, finds and hol ds:

That the parties waived oral hearing;



Award Nunber 23072
Docket Number M#-22506 Page 3

That the Carrier and the Employes involved in this dispute are
respectivety Carrier and Enployee within the neaning of the Railway Labor Act,
as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction over the
di spute involved herein; and

That the Agreement was viol ated.

AWARD

clai m sustained.

NATIONAL RAILROAD ADJUSTMENTBQOARD

By oxder of Third Division
ATTEST; géiz 1¢£tg§iﬂ!;é%;1a;g£=:;§§==g

Executive Secretary

Dated at Chicago, Illinois, this 21st day of November 1980.



