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_ (Ruben Montiel and Leo Lucero
PARTIES T0 DISPUTE: 2

The Denver and Ri o Grands st ern Railroed Company

STATEMENT OF CGLAIM

1. The dismissal of Ruben Montiel and LeO Lucero fromservice
on November 'T, 1978, was without j ust and sufficient cause, was discriminatory,
arbitrary, capricious, and unreasonable in abuse of the di scretion of the
Carrier and based wpon unproven and unsupported charges.

2. The formal investigation held on the question of the
di sm ssal of Ruben Montiel and Leo Lucero wasa shamandnockery, deprived
the enpl oyees of their rights, was not pursuant to the Col | ective Bargaining
Agreement and was otherwise a deprivation of rights of said enpl oyees.

3. The Union did not fairly and adequately represent t he employees,
violating its duty of fair representation, Including, but not iimited to
failing to prepare for the formal Investigation representing adverse interests
at sai d investigation where there was a cl ear confliet ofl nterests and other-
wise not representing the enpl oyees properly.

4, Leo Lucero and Ruben Montiel shoul d now be reinstated with
seniority, vacation, and all other rights and beneflts uni npaired andbe re-
imbursed forl 0Sses, wages and otherwise in conformance with the provisions
of the Agreenentbetween the Carrier and the Unmion.

OPINION OF BOARD: ~ The recor d shows that claimante were formerly employed

- as section laborerson Carrier's Puebl o Section. During
the afternoon odeober 31, 1978, while on duty, claimant Leo Lucero and
anot her leborer, K. R. Meek, engaged in two mnor altercations and were
separ at ed by ot her crew members.,

After the crew finished the day's work, had returned to the head-
quarters point, and at |east sone ofthem had washed up, another altercation
occurred, which could aptly be described as a brawl. oOnNovenber 1, 1378,
the two claimants herein, and | aborers K. R, Meek, L. J. Martines,

P. J. Cordove and J. Mondragon Were notified in witing, in accordance

with the provisions or tine applicable collective bargaining agreement, to
attend a formal investigation as Principals to be held at 10:00 A M, Thursday,
Novenber 2, 1978:
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". . . . to determne facts and place responsibility i
any in connection with altercation resultin? in persona
inury to K R Mek and possibly other enployees on
t he Puebl o Section oet 31ST, 1978,

Your presence as Principal is required at this investi-
gation together with a representative if desired.

|f you desire any witnesses to appear in your behalf,
notify the undersigned pronptly.”

The |etter was signed by Carrier's Superintendent.

The formal investigation was held as schedul ed, and a transcript
has been made a part of the record. On Novenber 7, 1978, the clai mants
herein and | aborers K. Re Meek, L. J. Martinez and J. Mondragon were
notified of their &ismissal fromthe service, Fol | owi ng their dism ssal
fromthe service, clainms in behalf of the two claimnts were progressed
in the usual manner by representative of the Brotherhood of Maintenance
of Wy Employees,-the dulyaut hori zed representative of the craft in
which claimants were fornerly enployed, to the highest officer of the
Carrier designated to handl e disputes, requesting that clainmants be re=
stored to the service with seniority and all other rights uninpaired and
that they be compensated for all ma?e | oss suffered fromMNovenber 1, 1978.
The claims were denied at each level of appeal by the Carrier,

The Carrier contends that Parts (2) and (3)of the claimsub-
mtted to the Board were never presented or handled in the usual manner
on the property ae requi red under Section 3, First (i) oft he Railway
Labor Act. The record before the Board bears out the Carrier's conten-
tionin this respect, and these portions of the claimwill be dism ssed.

If Part (2) of the claimwere properly before the Board, It
woul d be denied. W have studied the transcript of the investigation and
find that it was conducted in a fair andinpartial manner, and In accordance
with the provisions ofthe collective bargaining Agreenent. (aimnts were
present throughout the investigation, were permitted t0 present witnesses
I f they desired, and were represented as provided for in the Agreenent.
The Board hadhel d that:

"Pisciplinary proceedings are not court proceedings,
where strict adherence to rules of evidence is re-
quired . . .™ (Third Division Award 19993).

and:
"An investigation is not a crimnal proceeding and
strict rules of evidence do not apply." (First
Division Award 18119).
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If Part {3) of the claimwere properly before the Board, it would
be di smssed as the Board is without jurisdiction of disputes between enployes
and their Organization.

As to Parts (1) and (4) of the claim the Board finds that there
was substantial evidence adduced at the investigation to suEport the discipline
inposed on claimants. Wile there were sone conflicts in the testinony, it is
not the function ofthis Board to weigh evidence, attenpt to resolve conflicts
therein, or to pees upon the credibility of witnesses. Such functions are
reserved to the hearing officer. The Carrier's rules forbid enployee to:

", . . . enter into altercations with any person.”
and Gve notice that enployes who are:

"carel ess of the safety of thenmselves or others

L o.o.o.oor 8ui|ty.of acts of . . . . wllful
neglect of duty, inexcusable violation of the
rules + . . . wll be subject to dismssal."

~ The Carrier is not required to continue in its service enployes who
engage in altercations or braws.

FINDINGS: The Third Division of the Adjustment Board, after giving the
parties t0 this dispute due notice of hearing thereon, and upon
the whole record and all the evidence, finds and hol ds:

~ That the Carrier and the Employes involved in this dispute are
respectively Carrier and Zmployes within the meaning of the Railway Labor Act,
es approved June 21, 193k;

That this Division ofthe Adjustment Board has jurisdiction over
the dispute involved herein; and

That the Agreenment was not viol ated.

A W ARTUD

Parts (1) and (&) of the claimare denied.
Parts (2) and (3)of the claimarc dismssed.

vomse:_ A M. Wt

Dated at Chicago, Illinois, this 15th day of Decenmber 1980

NATI ONALRAILROAD ADJUSTMENT BOARD
Ey Order of Third Division




