NATIONAL RAITLROAD ADJUSTMENT BOARD
Awar d Nunber 23098
THIRD DI VI S| ON Docket Number M 23168

A Robert Lowy, Referee

(Brot her hood of Maintenance of Wy Employes
PARTIES TO DI SPUTE: (

(Consol i dated Bail Corporation

STATEMENT OF CLAIM: "C ai mof tha Systemcommittee Of the Brotherhood that:

(1) The dismssal of Wrk Equipment Qperator G G Morin was
wi thout just and sufficient cause and on the basis of unproven charges
(System Docket 474).

(2) G G Morin shall be reinstated w th senifority, vacati on and
all other rights uninpaired and he shall be conpensated for all wage |o0ss
suffered.”

OPI NI ON OF BOARD: On Septenber 11, 1978 M. L. E. Houser, Assistant Track
Supervi sor, received an anonynous tel ephone call stating
that the caller had seen claimant Moxrin With ties in the back of a pick-up
truck and that he was usingthe ties to build a bridge at Schwartz Road to
getto his property. The following day D. A Fletcher, Supervisor of Track
and Houser made an investigation and discovered 56 ties to bhe missing from
the derailment site at Avilla, Indiana. After repeated efforts Sgt. J.
Swygart of the Carrier's Police Department was notified on Septenber 28,
1978 of the mssing ties and was requested to investigate. On Cctober 4,
1978, Fletcher and Housexr acconpani ed Sgt. Swygart and Sgt. Boomershiner
of the State Police Departnent to Schwartz Road and inspected the bridge
that was built over a draimage ditch | eading t 0 claimant Morin's property.
The result of"this investigation revealed the bridge to have been con-
structed with 44 newties, 80 to 90% clearly bearing the Conrai| markings
whi ch normal |y appear on its ties. They also found a 20 foot |ength of
24" culvert drain pipe bearing the same identifying markings and size of
Conrail pipe miesing fromthe Carrier's MW Yard at Fort \Wyne, Indiana.

Cl ai mant was held cut of service commencing Cctober 6, 1978 and
a trial (formal investigation) was held in accordance with the Rules
Agreenent om December 4, 1978 after a del at/) requested by the Organization.
A copy of the transcript of the trial has been nade a part of the record.
Following the trial the claimnt was notified of his dismssal from service.
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The Organization contends the claimant built the bridge with
railroad ties purchased £from a M. TimArthur and produced a recei pt
dated August 17, 1978 covering the purchase of 44 railroad ties at $11.00
each for a total.of $484.00. It was noted to be a cash transaction.

The Organization further contends the ties purchased fromMe, Arthur
were installed by the claimnt but were subsequently replaced wth new
Conrail tiee by a third party., The claimsnt testified the third party
was Contractor Wan whose truck he hit in July, 1978 and who substituted
the new Conrail ties in the bridge and call ed Bouser t0 get revenge for
the damage done to his truck.

on careful review of the record before the Board, including
the transcript of the trial, we find that none of claimant's substantive
procedural rights was violated and he was gi ven every opportunity t 0
examne and cross examine all witnesses, which he did extensively.
Se was properly notified of the trial under the rules of the Agreenent
gnﬁl |sfpecifically notified of his rights to produce witnesses in his own
ehal f.

M. Philip P. \Wan, Sub-Contractor for A& Sewer Service, a
Conrail contractor, testified that he saw claimant in his pick-up truck
with 7 or 8 newties on Septenber 7, 1978 and on the fol | ow ng norning
upon checking at the derailment site found 8 ties to be missing. Me, Tim
Arthur in a statenent dated Novenber 7, 1978 repudiated the contention
of the claimant by Stating the receipt show ng the purchase of 4& ties
by the claimant was "a wade up fake recei Ft M. Mchael L. Stratton,
an employe of Heuex Industrials, a Conrail contractor, testified that
he assisted claimant in | oading the 20 foot cul vert bearingthe same
identifying markings as the subject nmissing pipe. Be also assisted in
recovering the pipe fromthe bridge site.

Claimant was represented by a duly accredited representative of
hi s Organization and al so had present at the trial his lawyer, who was
not pernitted tov\ﬁartici pate, which was proper under the rules of the
agreenment under which the trial was conducted and which practice is
universal im the industry. The presence of |egal counsel indicates to
the Board that claimant was avara of the inportance of producing witnesses
to support his contentions. Inasmuch as claimnt chose not to produce
wi tnesses, the Board nmust rely on the Carrier's inpressions of the
credibility of the claimant's testinmony.
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On Cctober 14, 1980 a hearing was held by the Board beforet his
Referee and the claimnt was given full opportunity to present his case.

The evi dence produced in the trial overwhelmingly supports the
char ges of the carrier, The Carrier's action in inposing the discipline
was justified and with sufficient cause. The action was not arbitrary,
capricious or in bad faith. There is no proper basis forthe Board to
interfere with ehe discipline inposed.

FINDINGS: The Third Division of the Adjustnent Board, uponthe whole

record and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Enpl oyee involved in this dispute are
respectively Carrier and Enpl oyee within the meaning of the Railway Labor
Act, as approved June 21, 1934,

That this Division of the Adjustment Board has jurisdiction over
the dispute involved herein; and

That the Agreenent was not viol ated.

AWARD

C ai m deni ed.

NATI ONAL RAI LROAD ADJUSTMENT BOARD
By Order of Third Division

mzﬂzmi
xecutiveSecretary

Dated at Chicago; Illinois, this 15th day of December 1980.



