NATIORAL RAILRCAD ADJUSTMENT BOARD

Awar d Fumber 23110
THIRD DIVISION Docket Number M5-22953

Paul C. Carter, Referee

(Michsel Johnson
PARTIES TO DISPUTE: (

(Burlington Rorthern | NC.

STATEMENT OF CLAIM: "This iS t0 serve notice, as required by the rnles

of the National Railroad Adiuzstment Board. Of my in-
tention to file an ex parte subm Ssion on April 3Cth, 1979,covering an
unad justed di sput e bet ween me and t he BURLINGTON NORTHERK INC., i nvol v-
ing the folloving question:

Wiet her t he teraination of MICHAEL JOHNSON
fromt he BURLIRGTON NORTHERK INC. vas
proper and in accordance with the agree-
ment between BURLINGTON NORTIERN INC. and
its enployees."

OPINION OF BOARD: The reecord shoes that claimnt, who is the Petitioner,

entered the service of the Carrier on July 10, 1973
I n Decenber, 1977,he was regularly assigned as an operator at Carrier's
Uni on Avenue Tover, Chicago, Tilinois, vIth hours 2:45 BM t 0 10:45 PM.

The Carrier states that om Decenber 281977,it addressed azd
sent to the cl ai rant and operator G. %. G eene, Who relieved claimant at

the end of his tour of duty, two notices advising themto attend investiga-
tions on January &, 1978 involving two | nci dents:

"Cicero, Illinois
December 28, 1977

Flle BMP-E

Messrs. M. Johnson - Qperator = Uni on Tower
R Geene = Operstor - Uni on Tower

Att end investigation in t he Conference ROOM
Frei ght Rouse No. 9, s5405West 26thStreet,
Cicero, Nlinoig at 12:30P.M. ON Wednesday,
January &%, 1578, for the purpose of ascar-
taining the f ade and determining your re-
sponsibility in connecti on with t he allegedly
discourteous and di sorderly conduct and im-
proper transfer between (perat ors M. Johnson
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"and R G eene, and withk M, Johnson's

al | egedl y absenting nimself fromduty
wi thout. proper authority on Decenber 8,
1977, Union Avenue Tower, Chi cago,
Illinois.

Arrange f Of representative and/ or witnesses
| f desired in accordance vith governing
provi sions of prewvailing schedul e rules.

Acknowledge receipt Dy affixing your
signature im the space provided on copy
of this letter.

(Sgd) B. A Turner
Traimmaster

“Acknovledge

Dat e

“Cicero, INlinois
December 28, 1977

T{le: mMPwR

Messrs., M Johnson = Operator= Uni on Tower
R Geene = gparator - Uni On Tower

Attend i nvestigation in the Conference Room,
Frei ght House No. 9,5kosWest 26th Street,
Cicero, |l linois at 1:30P.M., Wednesday,
January &, 1978, for the purpose of ascer-
taining t he facts and determining your
responsibility in connection wth allegedly

tranafer between Operators M. Johnson
end R Geene on Decenber 21, 1977, Union
Avenue Tower, Chieago, |1 1inois.



The claimant &id not attend the investigations, which vere
conducted as schedul ed, in hi's absence.

was rotified:
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"Arrange fOr representative end/orwitnesses

if desired in accordancewith governing
provisions Of prevailing schednle rules,

Acknowl edge receipt by affixing your

signature in t he space prodded on

copy of this letter.

{(sgd)} B. A Turner
B. A Turner
Trainmaster

Acknowledge

Date "

"Cicero, Tiinnis

January 20, 1978.
File: EMP-E

SSA NO. 334=ih-6566
(DF 98k1)

Mr., Michae) Johnson
270 Locus-t Street
Hgin, Illinois 60120

This 43 to NOti fy you that effective
Sunday, January 22 1978, you are

her eby di sm ssed from t he services

of the Burlingtor Northern Inc. for
violation of Rules 958and TOR{B) of

the Conscolidated Code of Operating

Rules by being discourteous and dis-
orderly and for failureto make proper
transfer to your relief on December 8
end 21, 1977, while assigned as (Qperator,
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on January 20, 1978,claimant



Awar d Fumber 23110 Page 4
Docket Fumber MS-22953

"Union Avenue Tover, Chieago, I1linois,
asdevel oped at formal investigations
hel d on January 4, 1978 of whieh you
were notified by letters addressed to
you on Decenber 28, 1977 and at which
you failed to appear.

Your past unsatisfactory record was
takenimto account in assessing this
disecipline.

Acknowledge r ecei pt by affixing your
gignature in t he space provided 0N
copy of this letter and relinguish
any and sllCompany rropertyi ncl udi ng
£rze transportation i ssued you.

(8gd) B. A Turmer
B. A Turper
Treinnnster

Acknowledge

Date

cct Messrs. R P. Dewey
M. A Sawyer

SPECIAL DELIVERY
U. S. REGISTERED MATIL
RETURN RECEIPT REQUESTED,"

I'n progressing the dispute before the Beard, t he elaimant requested
a hearing with the referee present. Such hearing vas scheduled for 9:30 A M,
August 19, 1980, but was post poned atthe request oft he cleimant because
of a representative not being present. Tae hearing was reschedul ed for
1:00P. M, Novenber 19, 1980, at which time the claiment vae present with
an attorney and anot her representative, The Carrier Was al so represented.
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In his subm ssion tothe Board ard inthe oral presentationm at
the hearing on Novenber 18,190,the contention was nade that claiment
wasnot properly notified of the hearings which resulted inthe termin-
ation Of his services.

The Board has carefully reviewed the record in the dispute and
finds evidence that claimant did receive the notices of Decenber 28197T;
that he did not attend the investigations, nor did he request a postpcnement.
The claimant's actions in this respect were at hi S peril. An employe may
not deliberately refuse to accept aletter of charge, and ther contezd
that he was not properly notified.

At tenpt hasalsc been madeDy claimant to distinguish between
"investigation" ard "hearing" as referred to in Rule 18. It iS gererally
accepted in railroad parlance that the words "investigation" azd "hearing"
ar e synonymous. Further, there is po requirenent in the Agreement 'that
an employe must sign for an investigation notice.

Carrier's Rul es 702(B) arnd 958, referred to iz the notice of
di sm ssal of January 20, 1978,provi de:

"7C2(B) Employes nust conply with
instructions from t he proper
authority.

958. Gperators goi ng of f duty must
make awritten transfer on the pre=
scribed form of all undelivered
train orders and nessages, instruc-
tions, ineluding CTC instructions,
unfini shed business, condition of
wires, position Of train order
signal s and overdue trains.

The cperator (0i ng on duty must not
handl e t he train order signsl,
*rTain orders, O CTC control
machine ontil t he transfer

has been conpl eted. Each operator
must persopally Sign the transfer.,
When shifts sue not continoous, the
transfer wiil be nade in t he same
manrer,”
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After reviewing the conplete record in the case, andlistening
to the presentations at the hearing on Novenber 18, 1980, t he Board finds
that there was substantial evidenee t 0 support the discipline imposed,
which We £ind not to be arbitrary, capricious or in bad faith. The
claimwill be deniedinits entirety.

FINDINGS:The Third Division of the Adjustment Board, after giving tke
rarties t 0 this dispute due notice of hearing thereom, and
upea the whol e record and all the evidence, finds and hol ds:

That'the Carrier and t he Employes involved in this dispute
ar e respectively Carrier and Exployes within the meening of the Railway
Labor Act, asapproved June 21, 193k;

‘That this Division of the Adjustment Board has jurisdiction
overt he di sput e involved herein; and

Tohat the Agreement was Nnot vi ol at ed.
A WA RD

Claim denied.

FATTONAL RAITROAD ADJUSTMENT BOARD
By ordex of Third Division

ATTEST:

Execative Secretary T
Dat ed at Chi cago, I1linois, this 15th day of January 1981,



