RATI ONALRATLROAD ADJUSTMENT BQARD

Awar d Rumber 23116
THIRD DIVISIOR Docket Number NW 23297

Paul C, Carter, Ref eree

‘ (Brotherhood of Maintenance of Way Employes -
PARTIES TO DISPUTE: ( . ' .

(The Atchison, Topeka and Santa Fe Railway Compeny

STATEMENT OFCLAIM "Claim of the System Committee of the Brotherhood that:

_ (1) The dismissal ofCarpenter Shelton Partee was W t hout
just and sufficient cause and whol |y disproportionate t0 the of fense with
vhich charged ( Syst emFi | e 1=R=119=4/11-680=120-199).

(2) clatimant Shel ton Partee shal| be reinstated with seniority,

vacation and allot her rights unimpaired and he skall be compensated f or
all wage | 0se suffered."”

OPINION OF BOARD: At the time Of the occurrence giving rise to thedi spute
herein, claimant was employed by the Carrier as a Bridge
and Building carpenter, having enteredt he service of the Carrier as Bridge

and Building hel per on Septenber 2, 1975. On January 8, 1979, claimant was
advised of formal investigation:

"Arrange to report to Conference Room, Division
Office Building, 3611 West 38t h Street, Chicago,
Dllinois at 9:00 a.m., Vbnday, January 15th, 1979,
vith your representative and witness{es), i f
desired, for formal investigation t 0 develop al |
facts and placeyour responsibility, if any, in
connection with pPOSSi bl € violation of Rul es 2, 16
and: 1T of Gemeral Rules for the Guidance of
Employes, 1975 concerning the report of your

al | eged failure t 0 devot e yourself to duty, dise
playingindifference { 0 duty and being quarrel-
sow and vicious t 0 fellow enpl oyeswhile on
duty December 6th, Tth, 12th and 13th, 1978."

By agreement Wi t h representatives of t he Organization, t he | nvestigation
was postponed to February 1, 1979, at which time it was commenced. After several
witnesaes had testified on February 1, 1979, t he investigation was recessed t 0
permt the claimant to have other witnesses present. At the sane time t he claim-
ant \WaS suspended from service. The investigation was reconvened on March 1k,
1979, at which vitnesses requested by t he elaimant were available, Om April 11,
1979, claiment was notified of his dism ssal from Carrier's service.
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Following cl ai mant's di smssal, elaim wasfiled I n his behal f
by the representative of the Organization, requesting clainant's reinstate-
ment with compensation for alltime | 0st. The elaim was handled in the
usual manner on the property up to and includingthe Carrier's hi ghest
designated officer of aﬁpeal s. Failingof adjustment on the property,
the elaim asset forth herein vasfiled with this Beard by the Organiza=
On Kovember 27, 1979.

In its appeal to the Boaxd the Organization requested that in
the event the case were deadl ocked and areferee assigned, the Organization
desired a hearing before the Board with the referee present. Fearing on
tre dispute, with the referee present,was hel d, commencing atl1:00 A.M.,
November 18, 1980, Representatives of the Organization and Of t he Carrier
were present at such hearing. ‘Theeclaimmntwasalsopresent and nade
presentation in his behalf.

_ The contention has been nade throughout the dispute that the
notice of the investigation, heretofore quoted, did not meet the require-
ments Of Article V, Section 3, of the Agreememt,which reads:

"Section gl. Prior to the investigation, t he
employe alleged to beatfault shall te ape
prised in writing of t he eircumstance Or
matt er to be investigated, sufficiently in
i n advance of time set for investigation
t 0 al | ow reasonable opporturity t 0O secure
t he presence of necessary witnesses and
representatives.”

Rules 2, 16anmd 17 of General Rules for the Qui dance of
Employes, cited in the noti ce of investigatiom, read:

"2. Employes mnst be conversant with and
obey t he Company's rules and special in-
structions. If an employe i S in doubt,
or does not kmow the meaning of any rule
or instruction, he shoaldpronptly ask
his supervisor for an explanation. A
copy of Form 26265t d. | s f ur ni shed each
employe to be retained by him for his
gui dance.
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‘"6, Baployes mst not be careless of the
safety of thenselves, or others; they
met remain alart a.nd atientive and. plan
their work to avoid injury.

" “Zaployes mist not be indiiferent to
daty, ipsubordinate, dishonest, im-
aoral, quarrelsoms or vicious.

Fuployes must conduct themselves in a
memmer t hat will not bring discredit to
their fel | ow employes or subject the
conpany to eriticism or | oss O good-
will.

"17. EZmployes must not emter Into alter-
cations, play practical jokes, scuffle,
Or wrestle ON company procerty.

Ewployes mast devote t hensel ves exclnsively
totheir duties during their tour of duty.

Gambling, playing games, readlng newspapers,
books or usae of a talevision while on duty

is probibited.”

The rales cited vers read into the investigation, and claimant
stated that he was familiar with each of them, A3 the notice of the lnvesta
igation cited the rules involved, the alleged fallures of the claiment, and
t ha dates iavolved, t he Boerd considers |t sufficiently precise t 0 enabl e
the claimant and his regresentative {0 prepare a defense. The notice mat
the requirements of the Agreement,

The Board finds no violation of the Agreement because of Carrier
suspending claimant from service on Fetamary 1, 1979, aftar some of the
witnesses had testifled, until such time as t he investigation was concluded.
Section2 of Article V of the Agreement pernits suchaction.

The contention has also been made t hat Carrier officials shonuld
have discussed t he charges with elaimspt prior t 0 t he formal investigation.
We find no Agreement rule requiring that official s disenss t he charges prior
to the formal i nvestigation. |t has often been held that disciplinary pro-
ceedings are not criminal] proceedings and t hat striet rul es of evidence do

cot apply.
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The Boardhascaref ul | y examined the rather lengthy transcript
oft he investigation af f orded cl ai mant, which has beennade apart of the
record, hasstudied the briefs submtted by the parties, and listened to
t ha arguments presented at the hearing on November 18, 1980, \\& find t hat
t he investigation Was comducted | n .afair and impartial manner. Claimant
was rresent throughout { he investigation, was represented, and vas per-
aitted to introduce witnesses in his bebalf. Ther evas substantial evidence
i n support of the charge agai nst elaimant, While t here were conflicte tetween
t he statement of claimant and Ot her employes, it i S not the fanmetion of this
Board t0 Wei gh evidence, attenpt to resolve conflicts therein, or to pass
uron t he credibility of witnesses. There was substantial evidence of prooe
ative val ue that claimant was guilty of conduct that cannot be tol erated by
an enployer. The claim will, therefore, be denied.

FINDINGS: The Third Division of the Adjustment Board, after glving the
parties t0 this dispute due notice of hearing thereon, and upon
t he whol e record andal | the evidence, £irds and hol ds:

That t he Carrier and the Employes involved in this di spute are
respectively Carrier and Employes within the meaning of t he Railway Labor
Act, asapproved June 21, 193h;

That this Division of the Adjustment Board bas jurisdiction over
the dispute involved herein; and 1

That t he Agreement was not violated.
A WA RD

claim dented.

By Order of Third Divisicm. .

@
ATIE%MM_
cutive Secretary

Dat ed at Chiemgo, Illinois, this 15tk day of January 1981.




