NATI ONAL RAI LROAD ADJUSTMENT BOARD
Awar d Numbez 23120
THIRD DIVISION Docket Nunmber CL-23161

A Robert Lowy, Referee

(Brotherhood of Railway, Airline and Steanship O erks,
( Freight Handl ers, Express and Stati on Employes
PARTIES TO DISPUTE ¢
(The Atchison, Topeka and Santa Fe railway Conpany

STATEMENT OF CLAIM G aimof the Systemcommittee 0f the Brotherhood (G.-8892)
that:

(a) Carrier violated the current Oerks' Agreement and CONntinues to
violate the current Cerks' Agreenment when on February 27, 1978, effective
8:00 a.m, it removed A L. sims fromservice per M. B, T. Randolph's letter
of February 21, 1978, file 29-40-s, as result of formal investigation held
February 10, 1978, for allegedly being found asleep en duty approxi mately
12:30a. m, Sunday, Decenber 18, 1977.

(b? A L. Sins shall now be returned to service effective February 27,
1978, with all rights uninpaired and record cleared of all charges stated in
formalinvestigation.

(¢) A L. sims shall now receive eight hours' pay at the current rate
of Store Hel per Position 6012 each Saturday, Sunday, Monday, Tuesday and Wednesday
from February 27, 1978, forward (40 hours per week) until violation of tha Cerks'
Agreenent ceases.

(d In addition to above nonies clained, A L. Sims shall now receive
ten (10% percent intereston moniescl ai ned, such interest to be conpounded
on each and every pay period £from February 27, 1978, forward.

OPINION OF BOARD: Im this discipline case the Organization raises procedur al
defects, claimng that Carrier violated the time limt
provisions of Rule 24-A by not hol ding the investigation Within twenty (20) days
and that the Claimnt was not given a fair and inpartial hearing in the "vacant
chair" investigation that was held on February 10, 1978.

The Claimant, M. A L. Sims, was charged with violation of Rule 2 and
the second paragraph of Rule 17 of Carrier's General Rules for the Guidance of
Employes when al | egedly found asl eep on duty 12:30 a. m, Sunday, Decenber 18, 1977.
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The Carrier notified Claimant and hi s representative, Division Chairman
Helmke, On Decenber 27, 1977 of the charges and Set 10:15 a. m, January 6, 1978,
for formal investigation thereof. About 8:45 a.m on the 6th of January, Carrier
O ficer Meggison, the designated hearing officer, called Division Chai rnman Helmke
and i nformed hi mthat the investigation was post poned and would be reset, Later
that day Carrier addressed a letter to Cainant Sims, With copy t0 Helmke, advis-
ing that the investigation scheduled for that date had been postponed and was
reschedul ed for 10¢15 a. m, \Wdnesday, January 18, 1978. Claimant Sins and his
representative, Division Chairman Hel nke, appeared on the 18th at the appointed
place and time and were informed by gearing Officer Meggison that the investiga-
tion Was post poned account a Carrier witness Was not available. Another letter
was addressed by Carrier to Claimant Sins on January 19, with copy t0 Helmke,
advising that the investigation set for the 18th had been postponed and reset
for 9:00 a.m, January 25, 1978. DiviSion Chairman Helmke Was unavail abl e t hat
date and asked for and received a postponement. The Carrier reset the investiga-
tion for 9:00 a.m, February 10, 1978.

On February 10, 1978 at 9:35 a.m Caimant Sins had not arrived at the
appoi nted place of the investigation and the Carrier commenced the hearing wth-
out his presence as a "vacant chair" investigation. Division Chairman Helmke
stated he arrived at 9s45 a.m (Carrier in its brief contends he arrived before
9:00 a.m) but was inforned by Hearing O ficer Meggison thathe coul d not attend
the investigation as he had no imowledge t hat he, Helmke, was Claimant Sins'
representative. Thus, the investigation continued without the Cainmant or Helmke.
Claimant: Sims arrived at 10:15 a.m apparently after the i nvestigation had been
concluded. Caimant Sins indicated that with all the changes in the tines and
dates for the investigation ha overlooked the fact that the time had been noved
up to 9:00 a.m

The Organization contends that it did not agree to the postponenents
of the investigation. Division Chairman Helmke contends that Hearing Oficer
Maggi son informed himon January 6 and 18 of the postponenents that he did not
ask for or seek his concurrence. The record shows Helmke objected to the
January 18 post ponenent.

_ The Carrier argues inits brief that the investigati on was pestpouned
in the usual manner, but produced noaffirmative evidence that it had secured
concurrence fromthe Division Chairman.

Rule 24-A is a mandatory rule, not permssive. The only exception being
"% unl ess such enpl oye shal | accept such dismssal or other discipline im witing
and waive formal investigation *%*  which exception is not involved here. The key
| anguage of tha rule reads: "An enploye s« shall not be disnissed or otherwise
disciplined without a formal investigation, which shall be pronptly held but in
any event not later than 20 dat/)s fromdate the Conpany has factual know edge of
occurrence of the incident to be investigated #**", The i nci dent occurred on
Decenber 18, 1977, and the investigation, a vacant chair investigation (about which
more will be said below), on February 10, 1978, wel| beyond the 20day time [init.
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There is no provision in the rule for postponenment of investigations.
However, through |ong custom and practice on the property, investigations have
been postponed. It would appear to the Board that a Carrier when applying such
a rule wthout specific provisions for postponement and specifically since the
situation involved the livelihood of an enploye, would have confirmed in witing
the verbal commmications ithad with the Division Chairman confirmng his
concurrence to the postponenents.

Carrier's contention as set forth inits letter to Division Chairman
Helmke dated May 16, 1978, reading: "Since M. Sins was not present for the
investigation, there was no reason for you to have remained as it was not
established that M. Sins had a representative." is rejected by this Board.
The rule specifically prw des that the employe may be assisted by his duly
accredited representatives. Carrier was aware of the fact that Hel mke accom
panied Sins at the January 18 investi %gti on which was postponed, and, in addition,
all the letters addressed to sims by Carrier on this subject were copied t0 Helmke,
The Hearing Officer has the duty and responsibility to seek out all the facts
surrounding the incident in question even those which are detrinental to his
enpl oyer's position as well as those which nilitate against the Claimant. If
there was any question or doubt with respect to Helmke's Status in the investiga-
tion, the Bearing Oficer should have ruled in Claimant's favor and al | owed Hel nke
to attend and participate in order to avoid a charge of being unfair.

Thus, the Board concl udes cariererred when it refused to al | ow Helmke
to be present and participate in the investigation; therefore, the c¢laim should be
sust ai ned.

The Caimant shall be reinstated with full seniority and all other rights

uni npaired with back pay in accordance withRule 24-F. Part (d) of the Caimis
denied as the rule does not contenplate paynent of interest.

FINDINGS: The Third Division of the AdH'1 ust ment Board, upon the whole record and
all the evidence, finds and hol ds:
That the parties waived oral hearing;
~That the Carrier and the Enployes involved in this dispute are
respectively Carrier and Employes W thin the neaning of the Railway |abor Act,
as apprwad June 21, 1934,

That this Division of the Adjustment Board has jurisdiction over the
di spute involved herein; and

That the Agreement was violated.
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AWARD

Cl ai m sustained in accordance wth Qpinion.

NATIONAL RATLROAD ADJUSTMENT BOARD
By Order of Third DiviSion

ATTEST: NS -

Executive Secretary

Dated at Chicago, Illinois, this 15tk  day of January 1981.
ST
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