NATIONAL RAILROAD ADJUSTMENT BOARD

Avard FNumber 23130
THIRD DIVISION Docket Mumber MW-23056

James F.Scearce, Ref eree

(Brot herhood of Maimtenance of \\iy Employes
PARTIES TO DISPUTE:

(The Chesapeakes and Chi 0 Railway Company (Southernm Regi on)

STATEMENT OF CLADM: "Claim of the System Committee of the Brotherhood that:

(1) The Carrier viclated the Agreenent when |t failed to recall
furloughed Track &orer C. D. Bentley to service on April 3,1978(System
Fi | e c-TC-596/MG-2302).

(2) Because of the aforesaid vi ol ation, TackLaborer C. D Bentley
shal | be conpensated at the track laborer’s applicable rate for all time |ost
from April 3,1978 through April24, 1978, both dates inclusive.*

OPINION OF BOARD: Claimant was furloughed from service on Decewber 30, 1?1:[.
According to the applicabl e Rul e {5a)he was required {0

advi se the carrier of hts desire to retanhi S sentority by filing hi S name and

address ".., not later than ten days from date {being) cut off." The record

I ndi cates that such "notice" vas not received until Janoary 18,1978, None-

thel ess, on April 3of that year when the Carrier found the Need {0 re-organite

and enhance its track forces, the appropriate supewisorpurports te have

attenpt ed "on numerous occasions™ t0 contact the Claimant by his | ast known

t el ephone nunber to return to duty. Wth the press of recalling atotal of

k5 such furloughed employes, further efforts t 0 contact the Claimant were

apparentlyabandoned. Wien the Claimant contacted t he Carrier on or about

April 24, 1978, he vas advised t0 return to work. The Claim herein is for

pay for the intervening work days between April3and April 24, 1978.

According to the Carrier, the cClaim 18 | nproper sinee the required
time | imts were exceeded in £ildng the 5(a) Notice of Retention. This Board
finds that such defense to the Caimwas forfeited by the Carrier when it gave
credence to the Notice filing, as evidenced by its call to the Claimant on
April 3,1978.Restated, had the Carrier w shed to adopt this position, it
would have considered the Claimant W thout seniority due to his delinquent
filing in t he first pl ace; choosing to overl 0ok thi s ehortcoming, t he Carriex
may not now resurrect such defense.
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As to the matter of the Carriertsobligartion t 0 cOntact employes,
thi s Board takes note of the explieit | anguage of the Agreement, at Rul e 5(a),
which refers t 0 t he furnishingof"name and address®as obl | gati ONS which
issue to furl ou%hed enpl oyes, aswellasthe need to provi de “any change in
address" - both to be done inwriting., The record asoreflects that the form
used t 0 transmit such information requires only such data. In contrast, the
carrier asserts a longstanding practice of contacting furl oughed employes by
tel ephone relative to returning to duty. It is well-established that even
where a Fast practice is proven, it cannot Of f Set cl ear and uvnambiguous | ang-
uage drafted by the parties to the contrary. 1In this case, while it may
bhave peen t he Carrier's practice t 0 contact furloughed employes by t el ephone =
and obviously it s nmore convenient, this does not relieve the Carrier or its
contractual responsibility to do SO formally. Such approach as espoused by
t he Carrier al SO | eaves unanswered the questionoft he extent Of itS obligation
i f a furloughed employe bms N0 telephone. Under the circunstances, this
Board concl udes t hat the carrier (1) recogni zed the Claimant's right to
recal | by its action on/or about April 3,1978even though hi s submission
or a 5(a{ Notice may not have been tinmely and (2) failed to neet its
obligations to fully issue such recall.

FIRDINGS: The Third Division of the Adjustnent Board, upon the whole record
and all the evidence, finds and hol ds:

That the parties wai ved eral hearing;
~ That the carrier and the Employes i nvol ved i n this dispute are
respectively carrier and Employeswithint he meani ng of the Railway Labor Act
as approved June 21, 1934

That this Division of the Adjustment Board has jurisdiction over
the dispute involved herein; and

That the Agreenent was viol at ed.
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The Claimant is entitled to pay for those days he would have regularly
vorked at the regular rate of pay for the period between April 3,1978,and his
return to servi ce. No ot her compensation i S ordered.

NAT: ONAL RAITLROAD ADJUSTHMENT BOARD
By Order of Thlrd Division

ATTEST:_M.M P ]
Executive Ge

cretary

Dat ed at Cnicago, Tllincis, this 15th day of Jenuary 1981 fLn



