
KATIOIIAL RAILROAD ADJUSTMEloT %A?79
Award 8umber 23132

Txlm 3IyLsIOR Docket l?umber CL-22807

Martin F. Scheimaa, Referee

(Brotherhood of Railway, Airline and
( Steamship Clerks, Freight Handlers,
( Express and Station Bnploycs

PARTIES TCDISPUTX: ( -
(Southern Bailvay Company

s,IYmxmT OF CTLaD4: Claim of the Systea Comaittee of the
Drotherhcod (CL-8720) that:

Carrier violated the Agreement when it unjustly suspended
!+!x. J. G. Starr, Clerk-Operator, Macon, Georgia, from the service
of the company, commencicg July 16, 1976, and ending August 14, 1576,
a period of 22 work days.

Par this violation, the Carrier shall ZIOY compensate Claimact
Starr, Clerk-Operator, Xacon, Georgia, by paying him for aU tiue lost
as a result of this unjust discipline.

OPl?iIOR OF BARD: Claimant, J. G. Starr, after investigation, VaS
suspended from service from July 16th, 1976,

through August lkth, 1976. At the time of this dispute, Claimant was
a Clerk-Operator In Macon, Georgia. Tne suspension was issued for
Claimant's negligent performance of his Clerk-Operator dnties on
June 22nd, 1976.

On June 22nd, 1~76, Train Dispatcher, J. D. Fields, issued
Train Order Ho. 33. The order was issued by telephone to Claimant
and Agent-Operator, Eloise Keiser, at Conley, Georgia. It is undis-
puted tkat both Keiser and Claimant repeated the order and that no
exception was taken to the repetition by Kaiser, Fields or Claimant.

The dispute arises over vhich of two trains, number I.24 or
143, should take the siding at Juliette, Georgia. Fields teatified
that the order he issued stated that Train No. I24 should take the
sidiag. The dispatcher's book corroborated Field's testimony.
Keiser stated that she heard Fields stste that Train po. I24 should
take tho siding. She copied the order indicating that Train go. I.24
shouldtakethe siding.
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The order copied by Claimant at Macon, Georgia differed
from the order copied by Xeiser and the order in the dispetcher's
book. It indicated that Train Ho. 143 should take the siding. Claiu-
ant testified that he wrote that order. He stated that, 'T believe I
actually heard what I put down".

On Juue 22nd, 1976, Train iTo. 124 vas traveling aorth on the
aaiu line between Macon and Atlanta. Pa-h 50. l24 was operating on
the authority of Train Order No. 33 vhich had been issued to it at
Uacon . When Train No. I24 arrived at Jaliette, the crew held the
main line as its copy of Train Order go. 33 indicated that Train
Ho. 143 vould take the siding. Train I?o. 143 arrived expect- to
find Train i¶o. I24 on the siding as stated in Train Order go. 33
issued to the crew at Conley, Georgia.

The train crews compared orders ahd a crew member of
Train go. I.24 called the dispatcher for directions. The dispatcher
changed the order and had Train i40. 143 go first on request of the
crews.

Trairuaaster 6. G. Tuenge discovered that the order obtained
from miu No..143 coincided Vith the order as mitten in
the dispatcher's book. ‘l’uenge also discovered that the order held
by hain Ho. 124 did not concur with the order written in the dis-
.patcher's book.

Fields, Keiser snd Claizaet were all cited to an investi-
gation by SuperFntendent U. M. Westeman. The letter stated:

"The purpose of this investigation is to
develop facts and place responsibility,
if any, in connection with discrepancy
in issuing and/or copying Train Order
Ho. 33 dated June 22nd, 1976.”

The suspension of Claimant resulted from this investigation.

The Organization contends that Claimant was improperly
disciplined. It asserts that Claimant wrote down the orders as he
heard them. Claimant then repeated these orders as he had written
them sad neither Fields or Keiser took exception to Claimant’s rep-
etition of this order. In the Organization's vim, the problem that
amse is due to the fact that Keiser andFIelds were careless in per-
forshgtheir duties because they did not notice the problem with the
order when Claimant repeated.
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The Carrier, on the otha baud, argues that the discipliae
imposed is appropriate. It asserts that claimant's emorwaa EUiOW
andcouldhaveresulted  inserious consequences hadtbc czeus not
reacted quickly enough to avoid a collision.

An analysis of the transcript leaves little doubt that
Claw is guilty a8 charged. Clearly, he is :espenslble for the
inco~ect orda that was given to Train Ho. 124.  As between Fields,
Kciser end Claizant, Clahant  must be held accountable.

While ve are cocnizent of the fact that there is a high
level of noise in the offices and that there are sometimes inter-
r~ptions on the telephone line, we are nevu‘theless pasuaded that
Cla~tshouldhave proper4heardtheorder  and shouldhave re-
corded the order proper4. After  all, the evidence established that
Keiser, who was sWar4 situated to Claimant, heard the order and
recorded it properly.

%reova, the fact that neither Fields or Keisa took
exception to the way ?ZI which Cla%nant repeat& the order, Ooes mot
lmtmize ClAmant. On the contrary, given the testimonies of Keiser
and Fields, it is probable that Claimant repeated the ordet proper4
but copied It incorrect4.

In ang case, we are convlncedthat  Clalznant is responsible
for the discrepancy in handllng the order. ClAmant's action subjects
hip to appropriate disciplirrarg  a&Ion.

The final qnestioa that remains is the appropriate discipliae.
This Roadhas repeated4detemlnedthat itwillmtsubatitute its judg-
ment for that of Carrier's 5nmeWn.g out discipUze. Hovever, when the
disclpllne is arbitrary, CFL~~~LOUS a unre.asonable, we will set it
aside.

Has, given all of the surrcmnding clrcmstances, and the
fact that Claimant in his ovez 25 years of service has neYrr been
disciplined  or cited for i?lvestlgation, we are conx!nced that a 30
day suspension is excessive. &stead, we believethst a Letter of Bep-
rjlcand slxmldbeissued te Claimantformishandliugthe  order. This will
have the desired effect of assuring that Clainant understands the isgo&-
ance of preps4 handling orders andplac- ClAmant cm noticeofthe
potential disciplinary consequence6 for future improper action.
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FIUDlXS:.The TMrdDivLsi~n of the Adjastmmt Board, afte?
givinu the parties ta this disprrte due aotibe of

hearing thereon,andu~thewhOle  recordardallthc
evidence, finds andholds:

That the Carrier audthe Bxployes involved bthis
dispute are respectively Carrier end E%@.oyes withinthememing
of the RaiLi Labor Act, M appmvcd  Jbue  a, 199;

Tlrt this Div'isi~r~ of the Adjustzertt Bbard has
ju.zisdictionovarthe  dispute involvedherein;  end

That the Discipline was Ekcesslve,

A W A R D

Claim sustained in accordance with @dnion.

A!EFST:

Dated at ChiCagO,  ImLllois, thie 15th &Jr Of J- 1981.



DISSEi4TOFCARFfIESMEMBws
To

AWARD 190. 23132,  rxxm No. CL-22807
(Referee Scheinman)

Award 23132 finds correctly:

"An analysis of the transcript leaves little doubt that
Claimant. is guilty as charged. Clearly he Is responsible
for the incorrect order that was given to !&sin No. 12h.
As between Fields, Keiser end Claimant, Claimant must be
held accountable."

%loreovar, the fact that neither Fields or Keiser took
exception to the way in which Claimant repeated the
order, does not immunize Claimant. On the contrary,
given the testimonies of Keiser and Fields, it is
probable that Claimsnt repeated the order properly but
copied it incorrectly."

"In any case, we are convinced that Claimant is responsible
for the discrepancy in handling the order. Claimant's
action subjects him to appropriate disciplinary action."

Upon reaching the foregoing conclusions the case is closed, right? Wrong.

This "Opinion of Board" continues:

"The final question that remains Is the sppropriate  disci-
pline. This Board has repeatedly determined that it will
not substitute its judgment for that of Carrier's in neting
out discipline. Ifowever, vhen the discipline Is arbitrary,
cepricious or unreasonable, we will set it aside."

"Hen, given all the surrounding circumstances, and the fact
that Claimant In his over 25 years of service has never been
disciplined or cited for investigation, we sre convinced that
a 30 day suspension is excessive. Instead, we believe that
a Letter of Reprimand should be issued to Claimant for mis-
handling the Order. This will hsve the desired effects of



-2-

assuring that Claimant understands the Importance of
properly handling orders and placing Claimant on notice
of the potential disciplinary consequences for future
improper action."

Here, sn employee is found responsible for Incorrectly copying a train

order which could have caused a collision between two trains. In fact,

it is stated in the record that the train crew of Rains 124 end 143

acted quickly enough to avert a collision. Collls~ons ten, end do,

result in personal injury, death, multi-dollar equipment and merchandise

damage, all of which were potentially possible in this incident.

Proper handling of train orders is extremely important for the safe

movement of trains. Mishandling of train orders is a most serious offense

and could cause a serious accident. Because of the seriousness of this

offense, this Carrier could not be considered to have been arbitrary,

cspricious  or unreasonable vhen, following proven responsibility, Mr. Starr

vss disciplined in the amount of a thirty (30) day suspension from service.

Yet, in these circumstances, in its "Opinion Of Board" it is determined

that s thirty (30) day suspension from service was "excessive."

How could this Board determine that: "Cleimant in his over 23 years of'

service has never been disciplined or cited for Investigation, we are

convinced that e 30 day suspension Is excessive."

The error here is of such grave import that once responsibility of an
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employee is established the seriousness of Incidents of this nature

usually requires dismissal of the employee found responsible, end Mr. Starr

was found responsible in this case.

The disclpliw  assessed in this case was levied by this Carrier only after

serious consideration was given to Mr. Stsrr's record of twenty-five (25)

years of servlce during which he had not been disciplined or cited for

Investigation. Without that unblemished record Mr. Starr vould have been

given a more drastic end severe amount of discipline. 'Rae amount ,of discl-

pline issued obviously we8 tempered by Mr. Stsrr's prior record. For this

Board to further reduce the dlscipllne  is,palpably erroneous.

This Board cannot substitute its judgment for that of the Carrier In im-

posing discipline when 8 finding of violation is based on substantial evi-

dence where it is not shown that the Carrier acted in en unreesonsble, erbl-

trary or discriminating manner amounting to abuse of diecretion.

This Carrier csnnot rightfully be accused of sbuse of discretion when Mr. Starr

VIM assessed a very mlnimal thirty (30) day suspens+on.

As stated in this Division Award 18036: "Long years of good end efficient

service mey be mitigating circumstances only when there is doubtful issue of

guilt end when the penalty Is too severe for the committed offense."

Neither of these epply in this case.

Awerds of this division - 11769, 13704 state in pertinent part: "Years of
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service do not give sn employee a license to violate l stsbllshed rules

for personal safety, or the ,safety of others."

As so aptly stated in Award 16005  of this Division: 'Moreover, Cerrier

already has considered mitigating circumstances, sueh es Claimant's 22

yea-s of service with Carrier."

Thfrd Division Award 16239: "It appears that the Carrier, in considera-

tionofthe Claiment's  relative inexperience, reduced the discipline

Imposed from dismissal to time lost."

Furthermore, es stated in this Division Award 11803:  "It is 8 well es-

tablished principle of this Division 'that e dfsciplinery action vi11

not be set aside unless the Csrrier ves vindictive, arbitrary or acted

in bsd faith'. It Is also the position of this Boerd that we cennot sub-

stitute our judgment for the Carrier. Awards 11017, 11324, 11531 (Dolnick),

10642 (La Belle), 10595 and 10596 (Hall) among meny others."

here, this Bosrd obviously substituted its judgment for that of the Carrier

vhen It decided that the discipline assessed by the Carrier ~8s excessive.

This Board did not have that right.
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Hence this dissent.

P. E. La Come

uJ R. O'Connell

P. v. Verge


