HATTONAL RAI LROAD ADJUSTMENT RC33D
Awar d ttumber 23132
THIRD DIVISION Docket Fumber CL- 22807

Martin F. Scheinman, Referee

(Brotherhood of Railway, Airline and

( Steamship Cerks, Freight Handlers,

( Expressand Station Employes
PARTI ES TO DISPUTE: (

(
Sout her n Reilway Company

STAT™MENT OF CLATM: Caimof the system Committee Of the
Brotherheod (CL- 8720) that:

Carrier violated the Agreement when it unjustly suspended
¥e.J. G Starr, Oerk-Qperator, Macon, Georgia, from the service
of the conpany, commencirg July 16, 1976, and endi ng August 1k, 1576,
a period of 22 work days.

For this violation, the Carrier shall now conpensate Claimart
Starr, Oerk-Qperator, Macon, Georgia, by paying hi mforall time | ost
as a result of this unjust discipline.

OPINICN OF BOARD: Caimant, J. ¢. Starr, after investigation, was
. suspended fromservice fromJuly 16th, 1976,

through August 14th, 1976. At the tinme of this dispute, O ainmant was

a Cerk-Qperator in Macon, Georgia. Tae suspension was issued for

Claimant's negligent performance of his Cerk-COperator duties on

June 22a4d, 1976.

On June 22nd, 1976, Train Dispatcher, J. D. Fields, issued
Train Order No. 33. Theorderwas issued by tel ephone to d ai nant
and Agent-Operator, Eloise Keiser, at Conley, Georgia. It is undis-
puted that both Keiser and C ai mant repeated the order and that no
exception was taken to the repetition by Kaiser, Fields orC ainant.

The dispute arises over which of two trains, number 124 or
143, should take the siding at Juliette, Georgia. Fields testified
that the order he issued stated that Train No. 124 should take the
siding. The dispatcher's book corroborated Field s testinony.
KeisersStated that she heard Fields state that Trai n No. 124 should
take tho siding. She copied the order indicatingthat Train No. 12k
should take thesi di ng.
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The order copied by Claimnt at Macon, Georgia differed
fromthe order copied by Keiser and the order in the dispatcher's
book. It indicated that Train Ne. 143 should take the siding. Claim-
ant testified that he wote that order. He stated that, "I believe I
actual ly heard what | put down".

On June 22nd, 1976, Trai n No, 12iwas travel i ng zorth on the
main |ine between Macon and Atlanta. Train %o, 124 Was operating on
the autzority of Train@rder No. 33 which had been issued to it at
Macon. Wien Train He. 124 arrived at Juliette, tne crew hel d the
main line as its copy of Train Order FWo. 33 indicated that Train
No. 143 would take the siding. Train No. 143 arrived expecting to
find Train ¥o. 124 on the siding as stated in Train O der Bo. 33
i ssued to the crew at Conley, Georgia.

The train crewsconpared orders and a crew nember of
Train No. |.24 called the dispatcher for directions. The dispatcher
changed the orderand had Train Ne. 143 go first on request of the
Crews.

Trainmaster E« G Tuenge di scovered that t he order cbtained
£rom Train No. 143cC0i nci ded with the order as written in
the dispatcher's book. Tuenge al so discovered that the oréer held
by Train Neo. 12k did not concur with the order witten in the dis=
patcher's book.

_ Fi el ds, Keiser end Claimant were all cited to an investi-
gation by Superintendent W. M. Westerman, The | etter stated:

"The purpose of this investigation is to
devel op facts and place responsibility,
i f any, in connection with discrepancy
in issuing and/or copying Train O der
Fo. 33 dated June 22nd, 1976."

The suspension of Claimant resulted fromthis investigation.

The Organization contends that Cainmant was inproperly
disciplined. It asserts that Claimant wote down the orders as he
heard them Caimant then repeated these orders as he had witten
them sad neither Fields or Keiser took exception to Claimant’s reﬁ-
etition of this order. 1Imthe Organization's vies,the problem that
arose 1s due to the fact that Keiser and Pislds were carel ess in per-
forming their duties because they did not notice the problemwth the
order when Cl ai mant repeat ed.
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The Carrier, on the otha hand, argues that the discipline
i nposed is appropriate. It asserts that Claimant's error was sericus
and could have resulted in serious consequences had the crews not
reacted qui ckly enough to avoid a collision.

An analysis ofthe transcript |leaves little doubt that
Claiment | S guilty as charged. Cearly, he is =esponsidle for the
ineorreet Orda that was given to Train No. 12k,As between Fi el ds,
Xeiser end Claimant, Claimant nust be hel d account abl e.

While we are cognizant of the fact that there is a high
| evel of noise in the offices and that there are sonetimes inter-
ruptions on the tel ephone |ine, we are nevertheless persuadedt hat
Claimant should have properly heard the order and should have re-
corded the order proper4. Afterall, the evidence established that
Kei ser, who was similarly situated to O aimnt, heard the order and
recorded it properly.

Moreover, the factthat neither Fields or Keiser t ook
exception to the way ia whi ch Claimant repeated the order, does not
fmunize Claimant, On the contrary,gi ven the testinonies of Keiser
and Fields, it is probable that Caimnt repeated the erder proper4d
but copi ed |t incorrectly.

~ In any case, we are convinced tbat Claimant is ;'espons:l_.'ble
fort he di screpancy in nandling the order. Claimant's acti on subjects
him to appropriate discipiinary actiom,

_ The final guestion that remains is the appropriate diseipline,
Thi S Board has repeatedly determined that it will not substitute |t s Judg-

ment fOr that of Carrier's in meting out discigline. However, when t he
disecipline | S arbitrary, capricious a unreasonable, we Will set it

asi de.

Has, given all of the surrcunding ¢circumstances, and t he
fact that Claimant in his over 25 years of service has never been
diseiplined or cited for investigation, we are convineced that a30
day Suspension i s excessive. Imstead, We believe that a Letter of Rep-
rimand should be issued to Claimant for mishandling the order. This will
have the desired effect of assuring that Claimemt understands the import-
ance Of properly handl i ng orders and placing Claimant on notice of the
potential disciplinary consequence6 for future inproper action.
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FINDINGS: The Third Division of t he AdJjustment Board, after

_ giving t he parties to this dispute due notice of
hear i ng thereon, and upon the whole record and all the
evi dence, finds and holds:

_ That the Carrier and the Exployes i nvol ved in this
dispute are respectively Carrier end Exployes within the mesning
of the Railway Labor ACt, asapproved June2l,193h;

That t hi S Divisien of the Adjust=ent Board has
jurisdiction over the di Sput e involved herein;end

That the Discipline was Excessive,

AWARD

G aimsustained in accordance with Opinicn.

NATICHAL RATLRCAD ADJUSTMERT BOARD
By Order of Third Divisiom

ool e
cut ive Secretary

Dat ed at Chicago,Illinois, this 15th day of Januery 1981.



DISSENT OF CARRIER MEMBERS
TO
AWARD NO. 23132, DOCKET NO. CL-22807
(Ref er eeScheinman)

Award 23132 finds correctly:

"An analysis of the transcript leaves little doubt that
Caimant. is guilty as charged. Cearly he 1s responsible
for theincorrect order that was given to Train No. 12&.
As betweenFi el ds, Kei ser end d ai nant, Claimant nust be
hel d accountable."”

"Moreover, the fact that neither Fields or Keiser took
exception to the way in which Cainant repeated the
order, does not immunize Claimant. On the contrary
given the testimonies of Keiser and Fields, it is
probabl e t hat Claimsnt repeated t he order properly but
copied it incorrectly.”

"In any case, we are convinced that Caimant is responsible
for the discrepancy in handling the order. Caimnt's
action subjects himto appropriate disciplinary action."

Upon reaching the foregoing conclusions the case is closed, right? Wrong.
This "Qpi nion of Board" continues:

"The final question that remains is the appropriate di Sci-
pline. Thie Board has repeatedly determned that it wll
not substitute its judgnent for that of Carrier's in meting
out discipline. However, whenthe disciplineisarbitrary,
ecapricious orunreasonable, we will set it aside."

"Hen, given all the surrounding circunstances, and the fact
thet Cl aimant im his over 25 years of service has never been
disciplined or cited for investigation, we sre convinced that
a 30 day suspension is excessive. Instead, we believe that
a Letter of Reprimand should be issued to Caimnt for ms-
handling the Order. This will have the desired effects of



assuring that Caimant understands the Inportance of

properly handling orders and placing Caimnt on notice

of the potential disciplinary consequences for future

| nproper action.”
Here, en enployee is found responsible for Incorrectly copying a train
order which coul d have caused a collision between two trains. In fact
it g8 stated in the record that the train crew of Rains 12 end 143
acted quickly enough to avert a collision. Collisions can, end do,
result im personal injury, death, multi-dollar equi pment and nerchandise
damage, all of which were potentially possible in this incident.
Proper handling of train orders is extrenmely inportant for the safe
noverment of trains. Mshandling of train orders is a most serious of fense
and could cause a serious accident. Because of the seriousness of this
of fense, this Carrier could not be considered to have been arbitrary,
capriciousor unreasonabl e when, follow ng proven responsibility, M. Starr
wvas disciplined in the amount of a thirty (30) day suspension from service.
Yet, in these circunstances, in its "Qpinion O Board" it is determned
that a thirty (30) day suspension from Service was "excessive."
Bow could this Board determne that: "Claiment in his over 25 years of
service has never been disciplined or cited for Investigation, we are

convinced that e 30 day suspension is excessive."

The error here is of such grave inport that once responsibility of an



enpl oyee ia established the seriousness of Incidents of this nature

usually requires dismssal of the enployee found responsible, end M. Starr
was found responsible in this case.

The discipline assessed in this case was | evied by this Carrier only after
serious consi deration was given to M. Sterr’s record of twenty-five (25)
years of serwvice during which he had not been disciplined or cited for
Investigation. Wthout that unbl em shed record M. Starr would have been
given a more drastic end severe amount of discipline. The amount of diseci-
pline issued obviously was tenpered by M. Sterr's prior record. For this
Board to further reduce t he discipline is palpably €r r ONEOUS.

This Board cannot substitute its judgment for that of the Carrier in im
posi ng di scipline when a finding of vielation i S based on substantial evi-
dence where it is not shown that the Carrier acted in en unreesonsble, arbi-
trary ordi scrimnating nmanner anounting to abuse of discretion.

This Carrier cannot rightfully be accused of abuse of discretion when M. Starr
was assessed a very minimel thirty (30) day suspension.

As stated in this Division Anard 18036: "Long years of good end efficient
service may be mtigating circunstances only when there is doubtful issue of
guil't end when the penalty is too severe for the commtted offense."

Keither of these apply in this case.

Avards of this division - 11769, 13704 state in pertinent part: "Years of



.

service do not give en enployee a license to violate e stshllshed rules

for personal safety, or the safety of others."”

AsSO aptly stated in award 160050f this Division: 'Mreover, Carrier

al ready has considered mtigating circunstances, sueh es Caimnt's 22
years Of service with Carrier."”

Third Division Award 16239: "It appears that the Carrier, in considera-
tion of the Claimant's rel ative i nexperience, reduced the discipline

| nposed fromdismssal to time |ost."

Furthernore, es stated in this Division Award 11803:"It is 8 well es-
tablished principle of this Division 'that adiseiplinary action will

not be set aside unless the Carrter was vindictive, arbitrary or acted

In bsd faith'. |t is also the position of this Board that we cannot sub-
stitute our judgnent for the Carrier. Awards 11017, 11324, 11531 (Dolnick),
10642 (La Belle), 10595 and 10596 (Hal | ) anmong many ot hers."

here, this Board obviously substituted its judgment for that of the Carrier
when it decided that the discipline assessed bythe Carrier was excessive.

This Board did not have that right.



Hence this dissent.
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