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Rodney  E. Dennis, Referee

(Brotherhoai of Msinteoance  of Way -loyes
PARTILG TODISPUPE: (

(SandspringsElailway  Gompauy

STAS w CIKM: AClaim of the System Gomaittee of the Brotherhood that:

(1) The Agreemnt was violated when, on Septeuber 27, October 6,
9, lo, 1978 snd on Febnrary 1, 9, 13, 211 23, 27, &arch 7, 8, B, 13, 26, 27,
28 and 29, 1979, aal on certain dates subsequent thereto, an employ juuior
to AudreuFloms vas usedas a trackmn-drlver  (SystemFlle S-89).

(2) Olalmnt AWFlores shallbe allmmdthe difference in
what he recelvadatthetraclnmn's rate andwhathe shouldreceivedatthe
tracm-driver's rate of pay on the dates referred to In part (1) hereof."

OPIKIONOF'ARD: claimant Adrew Flares is the moat senior  maa ou the
sandsprings Railway GoEpauy senlorltyllstiinthe special

Machin Eqartaent, a part of the -ok Deprbent.  5c Is, however, restricted
by the campany to the operation of tractors, air cmpressors, and stationary
machinery. This claim arises out of the fact  that an employs less senior than
claimant has been promted to work as a truck driver on nuneroua occasions,
while claiaautbasbeenbypassed for these promotions.

It Is the Organization's coutentlon that based on the scheduled
Agreementendon  sound laborrelatious, Carrierhas noeuthoritytorestrict
the type of vork that au employe on a certain seniority list can do without
dawn8tratlng that the restriction is lcgitimte.

Wrier contends thatithasthe right to ewluateanemploye's
ability and it has made a judgment in the instant case that claiaaut, because
of hle liuited eyesight, should not drive a vehicle. In addition, because
of his negatin attitude toward the company, he is not vorthy of a pmmtiou.
Csxrler also argues that it published the seniority list with the restriction
noted on July 1, 1978, and that no complaint was lodged by the Organization.
Therefore,the  clais~is untinely filed aud shouldbe dismlssedby this Board.

'Ike Organisation arguestbatclaiuanthas a valid Ohzaholpa chaufferct's
license and thus meets the required qualfflcatfon for a Mver*s job. It
further argues thatclaimantshouldbe  givena chance to pswehiaselfina
driver's position. Article IVA & B reqrriresthat  hebe asatgnad the driver's
position in question. Carrier argues that it doe6 not think claimant qmllfhd
to be a ddvnr. He has only one eya and he has lost ecae fingers. Given these
limitations, claimant would be a danger to other employes aad the public. He
would also increase Carrier's liability, If an accldeut occurred.
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!l%is Board is mindful of Carrier's potential liablllty in a
situation such a8 this am3 of the Utiginous nature of people when they
believe theyhave a valid claim. In spite of this, however, the Board
canuot support Carder's decision that claimant does not possess suf-
flclent quallflartlons  to be promted to a truck brivar's position. He
does poesessa validdrlvar's  license. cX.z-rier has presented no evidence
todmmstrate thatclaimsnt., ifallovedtodrive,vauldbe  a threat to
safety or health of fellow employes or the general public. Its consent
U&claimant's  attlt&e and pastrecorddemnstrata  thathedoes not
deserve a lwcpotlon is not persuasive. Nothing contained lnthe record
before us would lead one to arrive at such a conclusion.

It is the Opinion of this Board that claislant does possess the
basic qualification#  to petiom  a truck driver18 job, Rothzing has been
present&dbyCarriertodemnetrate otharvlse. &derArticle IV of the
~~~~~~i~~~q~~fl~~l~forapmpDtlonlrmstbe

. Intim instant case, Carrier chose not toad-
vance claimnt to the drivcr~s position. Based on the record before
us, this Bawd has concluded that Ckrficr vas not justified In this action.

FItiDING!S:The ThMDivisionoftbe  AdjustnentBoard, uponthevhole record
andallthe evidence, finds andholds:

Thafthe partiesvalved  oral hearing;

That the Carrierandthe tiployes Involved inthis dispute are
respectively Qwrlerami Uployesvithln  the nmaning of the Rallvay Labor
Act, as approvad Jum 21, 1934;

That this Division of the Adjustment Board has ,jurisdlct&!~~ ~~~
over the displteinvolvedherein;  and ,~ "

Tbatthe mntvas violated. ~~

A W A R D '\ -.
y_

claim sustained. *, -2:~~~~

NATIONAL RAIIIROAD ArAnmmm BOARD
By Order of !Llhlrd MIfsion

A!I?l!FST:

Dated at Cbhago, Illinois, this 30th day of January 1981.
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