
NATIONAL RADJWAD ADJWltGIiT BOARD
Award Number 231k

'IBIRD DIVISIOR r.bckd Number m-23122

Rcdney E. Dennis, Referee

(lhited  Steelworkers of Amex-lea, -CIO
PARTIESTODISPUTE:  (

(The lake Ten&nlRallrqad aatpany

STAW OF C&AIM: "Inaccordaaccrlth  the RailvayLaborAct,as -ended,
please accept this as a forms1 notice of the Organlration's

intent to file Its Ex-Parte Submission to the Third Divielon HRAB in dispute
between the United Steelworkers of America ald:the I&e 'IrernrinalIlallroad
-P=Y.

The dispute fnvolves a violation of Bule 19(a) ami 19(h) and
requests the grievant be paid overti~~ pay fcr,:the hour6 worked."

OPINIONOFBOARD: Claipent worked as a laborq on the 7 a.m. - 3 p.m. ahUt
on January 3, 1979. He aIBo vorked on the same day on

the 3 p.m. - 11p.m. &if% as a burner, repl&cing the re&ar burner who had,
on short notice, decided to take his vacation.,: C!latint continued to work
the 3 p.m. - 11 p.m. shift a# a vacation relief for oaua week.

On January 10, 1979, the same rituatfon occurred. Claimant worked
as a laborer on the 7 a.m. - 3 p.m. shift. $fe;also worked a8 a burner on the
3 p.m. - 11 p.m. shift, replacing the burner vho was on vacation. He 'con$.inued
to work as a vacation relief man for the borw! for the remainder of a week.

The Organisation argues that since alatint wa6 areigned  by Carrier
to the 3 - 11 relief position and was forced to double mr, he should be paid
tine-ti-one-halfwhenhe doubled over rather than the straight tip hews8
paid. It is claiming four additional straight tti hour6 of my for
January 3 and four for January 10. The Organlsatlonbawa its clalmon
the controlling Avnt.

"Rule W(2) (overt-)

(a) Effectbe Janwryl,lfl5,tlme  in
excee8 of eight (8) houre'shall be con-
sidered overtiw and paid for at the
rate of time and one-halfwith a min-
imum of one (1) hour.
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"Rule 19(h) (chan8ing shifts)

(h)lMployees chan@d fromone shift
to another will be paid ov~rtlme  rates
forthefirstshlftonaachchange.
&ployees worm tvo (2) or more
shifts on a nev shift ShsU be con-
sidered transfemed. ThlS will not
apply when shifts are eWhanged at
the request of the employ~s Involved."

Ihe Organisation in Its ax garte SubmissIon  an3 on the property
arm that clalmnt doubled over. Heworkedmorethanelghthours  ina
single day and, therefore, under Rule lg(a),'h+ is eligible for overtIme
payment for the secoml eight hours heworked.~ Italsoarguesthatclaimant
Is also eligible under Rule 19(h) for overt-. Clainantwas  changed, by
dlrectlwof Carder, frunone shift toanother. Rulelg(h) statesthathe
must receive tincard-o&a-half  for the first shift worked on the changed
schedule.

hrrier argues that Rules 19(a) and 19(h) do not apply in this
use. Cl&ma& bid an extra burner's job and,~consequently,  is required to
fill In for burners when they am not at work.’ Recause he bid the Job of
extra burner, the last sentenw in Rule 19(h) is controlUn& It staf+es
"Thlo will not apply vhen shifts are exchaw'at the request of the emu
loyeesinvolved".

Carrier also stated that it hasberpthepradlce  to pay only
straighttimevhen amandoubledover umlerthe circumstances present in
this case. ItflmllyW@edthat even If claimant had not bid the extra
burner's job, there was a burner's job open beCause of a vacation. Carrier
had a ri@tto asslgnau~loyetothatpositioa. Claimntvas a qualified
burner and he vas assignsd to cover the job. .!+e Rational Vacation Agsement
and the lnterpetatio~  given ItbyRefareeMorae clear- support QtTier's
position. Article K(a) of the NatiomlAgme@mrt etst.esthatQsrier  shall
not be econwiullypemliaed forsll~ingsdeaploye totakehis or her vaca-
tlon. when asked to interpret this artlcle,~Refeme  Morse cited an example
identical to the case before us. The Organi%+on argues that the vacation
Agremmtdoes  mtapplybetmuse it contemplates re@nrly scheduled vaartiona,
mt unexpectad vacations. In short, the Organiurtion argues that the l!atiOnal
Vacation Agreemnt does not apply to the ia&+ case, while Cmrier argues
that it does.



Award Nwber 231k
DocketlVlrmbtrhS-23122

pssa3

'Ihe Board Is of the oplnlon that ths Uatioml Vacation Agxeement
does apply ln this case and Its luterpcetatloa and application by the Roard
over the yearsmustbe applied. Claimrnt va6 assigned to fill ln on the
middle trick for a buruer vt# was on vacatiti:. Thus, the Ratloml Vacation
Agreement Is applicable. The pointatl6sw  here isvhetherthe  grievaut
should have been paid stralghttlme or time-and-one-half for the two days
he doubled over. The Issue Is not vbether CWriGr had a right to assign
him or whether he bid a relief bunx+s job Or'whether he was forced by
layoff to be In the posltlon he was In.

The Orqaulsatlonls  contestlug the rats of paj receivedby clalnvmt
when he worked the 3 p.m. - ll p.m. shift on January 3 and January ll as a vacatlo~
relief. The Organltatlon pre6entad five ayerde to 6rr;pport its position In
this case: 2nd Division AM 1422, 1959, 2@& 11265, and Thini Divlsioa
Awardl-@h.

A careful review of the Seco~Divisioaawards  cited reveals that
these awards are not oupoluthere. Inaachoftlmseavards,  Carrierreduced
the force ad assigued emgloyes to other shift. Vacation relief was uot ln-
valved, as It Is in the present situatiou. 'PhMDlrisloaAvard17Okk,hovever,
Is pertinent and a statavcentmade  lnthataward about Referee l&xse'e luterpre-
t&Ion of Article K(a) of the Vacation A@reems& Is on point. Referee Morse’s
Interpretation applies only to the traaaferral of aa empLop am4 that Is the
issue In this case. Eventhough Award 17Okhim a sustalnlng award, Referee
Rltter in that award acknowledged that Morse~s~lnt~etatlon of Artlcib 12(a)
was the correct one. When an employs 1s tramferred to cover a vacation mc-
ancy, DO penalty pay is authorized. Given that fact aud the plain reading of
the Morse Interpretation of the Vacation Agre+~nt, it Is lmposslble for this
Ibard to conclude that C?aq-rier has violated the contract In the 9nstaut case.

RefereeMorse, inhis oft-quoted lnterpmtationofthe Natioual
VacatlonAgreemmt,  clear4statedthat  under the couiitlonsthatexlst In the
instant case (that is, Qrriertnxnsfers an employe to cover a vacation vacancy
and a doubleovvr Is ixrmlved), Carrier is not~required to pay pemalty pay for
the second shift. 'Iba shift change lmguage in the schedule Agreement IS
superseded by the RatiooalA@eement.

lhe Orgaulsatlonnspondedto  03rrier*s argments coacerhing the
Morse Interpretation of the Vacation mnt':for the first time In Its IW-
buttal that vas subdtted as prt of the submlsslo~~ to this Board. While it
Is uotompolicyto  coualder5aterlalnot  presentedonthe proparty, it
serve6 no porpose forth16 ~totake that position ln this case,glveu
the fact that Carrier will be uIyleld. The tiganlzatlon srguw that Carrlrr%
arguments concerning the vacation agreement are not appmpriate in this case
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bc~a~5.3 the Mores interpretati0n  that camier  hae relied on is baaed on
ithe factthatemployea  plan shead to take vacations ad replacesmuts  are
regularly scheduled. This Board think8 that this lnterpretatlon  of the
Morse comments aid the !?atlonal Vacation Agreaasd Is strained and should
not go wlrafutea.

FIND-: The lld~Ditision~ftheAd,jastrre?Xt  Board, upon theWhol.9 record
andall the evidence, flm3.s axnlhql.ds:

!l'hatthepartitswalvedoralheariaw;

'Ihat the Cerrler ad tie Wployee imolvud in this diquta am
reepectively Oarrler aldFaiployerwithlnthe wanlngoftheRailnaylabor
Act, as appmxl June21, 199;

'Ilraf thie Division of the Ad.justment Board has jurisdiction
over thc‘diqute lmolmd herein; and

That, the Agreement was not violated.

.A W A R D

claia! denied.

riATIoRAL RArGRoAD ADJIXS'IMWT BOARD
By Qrder of lW.rd Divleion

ATEST:
Executive secretary


