NAT| ONAL RAILROAD ADJUSTVENT BOARD
Awar d Number 23142
THIRD DIVISION Docket Humber m-23122

Rodney E. Denni s, Referee

(United Steelworkers of Ameriea, AFL-CIO
PARTIES TO DISPUTE: (

(The | ake Terminal Railroed Company

STATEMENT OF CLAIM: "In accordance with t he Railway Labor Act, as smended,

pl ease accept this as aformal notice of t he Organization's
intent tofile 4ts Ex-Parte Subm ssion to the Third Division NRAB i n di spute
bet ween the United Steel workers of America and:the Lake Termina)l Railroad

Company'.

‘The dispute involves aVi Ol ati on of Rule 19(a) and19(h) and
requests t he grievant be paid overtime pay for the hours WOr ked.

OPI NI ONOFBOARD: Claimant worked as alaborer Oon the 7 am.=- 3 p.m. shift
on January 3, 1979. He alsovorked on the sanme day on
the 3p.m = 11 p.m. shift as & burner, replaeing the regular burner who had,
on short notice, decided to take his vacat | on. ,. Claimant continued to work
the 3p.m « 11 p.m shift as a vacation relicfforoncweek

On January 10, 1979, the sane situation occurred. Claimant wor ked
as a laborer on the 7T a.m § .m shift. He.also workedas aburner on the
3p.m = 11 p.m shift, repI aci n the burner who was on vacation. He ‘cortinued
to workas a vacation relief man Tor the bursew for the remminder of aweek.

The Organization ar gues that since claimant was assigned Dy Carrier
to the 3~ 11 relief positionand was forced to doubl e over, he should be paid
time-and-one=half when he doubl ed over rather than the strai ght time he was
paid. |t isclaining four additional straighttime hour6 of pay for
January 3and four for January 10. The Organization bases i tS claim on
thecontrol | i ng Agreement.,

"Rul e 19(2) (overtime)

(a) Effective Ja.nua.ry 1, 1975, time in
excess Of ei ght (8) hours shall be con-
si dered overtime and paid for at the
rate of time and one~half with a mine-
imum of one (1) hour.
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"Rul e 19(h) (changing shifts)

(h) Employees changed frow one Shift

t 0 anotherwill be paid overtimer ates
for the first shift on each change,
Feployees working two (2) or nore
shifts on anew shift shall be con-

si der ed transferred, This will not
apply when shifts are exchanged at

the request of the employees | nvol ved."

The Organization i n |t S ex parte submission and on the property
argued t hat clatmant doubl ed over. He worked more than eight hours in a
singl e day and, therefore, under Rul e 19(a), bhe is eligible f or overtime
paynent for t he second ei ght hour s he worked, It also argues that claimant
is al so eligible under Rule 19(h) for overtime., Claimant was changed, by
direction of Carrier, from one shift to another, Rule 19(h) states that he
mJﬁtdrlecei ve time-and-one-half for the first skift worked on t he changed
schedul e.

carrier argues that Rul es 19(a) and 19(h) do not apply in this
use. Claimant bid an extra burner's job and, . consequently, S required to
£111 in forburners when they amnot at work.' Because he bid the Job of
extra burner, the | ast sentence i n Rul e 19(h) i S comtrolling. |t states
"™is Wi || not applywhen shifts are exchanged 'at the request of the emp-
loyees involved",

Carrier also stated that it has been the practice t 0 pay only
straight time when a man doubled over under the eircumstances present in
thiscase. Tt finmally argued that even |f cl ai mant had not vid the extra
burner's job, there was a burner's job open because of avacation. Carrier
had a right to assign an employe to that position, Claimant vas aqualified
burner and he vas assigned to cover the job.  The Rational Vacati on Agreement
and t he interpretatioa given it by Referee Morse clearly support Carrier's
position. Article K(@of the Natiomal Agreement states that Carrier shal |
not be econcmically penalized for allowing an employe to take his or her vaca-
tion. When asked to interpret this article, Referee \orse cited an exanple
i dentical te the case before us. The Organigation argues that the vacation
Agreement doesnot apply becausei t cont enpl at es regularly schedul ed veations,
notunexpectedvacations. |Inshort, the organization argues t hat t he National
Vﬁcat.i onO| Agreement does not applyt o the instant case, while Carrier argues
that it does.
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The Board is of t he opinion t hat the National \acati on Agreement
does aﬁpl y in this case and |ts interpretation and application by the Board
over t he years must be applied. Claiment was assigned to fill in onthe
m ddl e trickf or aburner who was on vacation, Thus, the National Vacation
A%r eenent is applicable. The point at issue her e 1s whether the grievant
shoul d have been pai d straight time or time-and-ome-half for t he t wo days
he doubled over. The |ssue 1is not whether Carrier had aright to assign
him or whether he bid arelief burner's job or whether he was forced by
| ayoff to be In the position he was In.

The Organization is contesting t he rats of pay received by claimant
when he worked the 3 pems = 11 pem. shift on January 3 and January 11 as a vaeatios
relief. The Organization presented five awards t 0 support its position in
this case: 2nd Divisi on Award 1422, 1959, 2488, 4265, and Third Division

A careful reviewof the Second Divisior awards Cited reveal s that
these awar ds are not on point here. In each of those awards, Carrier reduced
the force andaseigned employes t 0 Ot her shifts. Vacation relief wasnot ine
volved, as |t is int he present situation. Third Division Award 170kk, however,
is pertinent and astatement made in that award about Ref er ee Morse's interpre-
tation Of Article K(a)of the Vacation Agreement is on poi nt. Referee Morse’s
Interpretation applies only to the transferral of an employe and t hat isthe
issue In this case. Even though Award 1704k was asusteining award, Referee
Ritter i nthat award acknow edged t hat Morse!s interpretation of Article 12(a)
was the correct one. \Wen an enpl oys is transferred t0 cover avacation vac-
ancy, mno penalty pay is authorized. Gven that fact and the plain readi ng of
the Morse Interpretation of the Vacation Agreement, it is impossible for this
Board t 0 concl ude t hat Carrier has violated the contract In the instant case.

Referee Morse, in his Of t - quUOt ed interpretation of the National
Vacation Agreement, clearly stated that under t he conditions that exist | nt he
instant case (that is, Carrier tranafers an emplaye t0 cover a vacation vacancy
and a doubleover is involved), Carrier is not required t 0 pay pemalty pay for
t he second shift, The shift change language in the schedul e Agreenent 18
supersededby t he Rational Agreement.,

The Organization responded to Carrier‘'s argwments concerning t he
Morse Interpretation of the Vacati on Agreement for the first time In |tS re=
buttal that vas submitted aspartofthe submission t O this Board. While |t
is not our policy to consider material not presented on the property, it
serves NO purpose for this Boaxrd to take t hat position in this case, given
the fact that Carrier will be upheld, The Organization arguesthat Carrier's
argument s concerni ng t he vacation agreement are not appropriate i n this case
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because t he Morse interpretation t hat Carriex basrelied onis based on

‘the fact that employes pl an ahead to t ake vacations and replacements ar e

regularly scheduled. Tnis Board thinks t hat this interpretation of the
Morse comment s and t he National Vacati on Agreement is strai ned and shoul d
not go unrefuted,

FINDINGS: The Third Division of the Adjustment Board, upon the whole record

ard all t he evidence, finds and holds:

That the parties waived oral hearing;

That t he Carrier and the FEmployes involved in this dispute am
respectively Carrier and Employes within the meaning of the Railway Iabor
Act, as approved Jume 21, 1934;

. That +his Division Of the AdJustment Board has jurisdiction
over the dispute involved herein; and

T™at the Agreenent was not violated.

AW A R D

Claim denied.

RATTONAL RAYLROAD ADJUSTMENT BOARD

By Order of Third Division
ATTEST: d/(/ d M&—

Executivesecretary
Dated at ¢Chicago, Illinois, this 30th day of January 1381.




