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A. Robert Lowry, Referee

(Joel E. Myron
PARTIES'IODISPUPE:

coMoudated Rail aDrpoeation

SIPA- OF CLAIM:

"1. Was my dismissal for "dialoyslty t0 C0n Rsll" iUegal2

2. Was my dismieeal for "disloyalty to Con Rail" retaliatory
because I amanactive LccalOzal+m for myLcdge,L~dge 705,
m? etc.

3. Was my dismissal for "disloya&ty to Con F&l" arbitrary?

4. Was my dismissal for "disloyalty to Con Rail" excessive?

5. Was my dismissal for "dlsloyaity to Con Rail" vlolatlve
of the Constitutfon of the United States?

My position prior to dismissal was track fore&n.

6. Should I be re-instated with fullback pay, seniority,
and full benefits?

Please have the Qvrier submit all copies of the transcript
of my hearing and Investigation.

Please consider my case as a companion case to the ease of
PA%5 v Consolidated Rail Corporation with respect to Mr. Robert J. Jacques,
a Grievance man who was dismissed by Con Rall:in September, 1978, and who
ie awaiting decision by the Bmrd. I&. Jacques' case wa6 IX-75 "on the
property" and was forwarded to the Board by the PennsylvanIa Federation
of the B&WE and has a date of S/2/79 on the return letter to Mr. Jacques.
Many of the issues in my dismissal are intimately involved With the die-
missal of my Grievance uan, Mr. Jacques."

OPINION CF BOARD: On December 20, 1978, the Carrier charged Mr. Joel E. Myron,
the Claims&, with gross disloyalty for representing, as

an attorney, certain employes In Court litigation and in personal injury claims
where the interests of the employee were adverse to the Carrier. The Claimant
entered the service of the former Lehigh Valley Railroad Co. a8 a Tracksan
and was subsequently promoted to a position of;l?rack Foreman. He was an elected
representative of the Union and served as Local Cnainuan, and also an attorney
admitted to practice before the Bar In the State of New Jersey.
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A hearing and investigation,  a6 prescribed in the Agreement
between the parties, wa6 held on the charges on January 23, 1979, after
a postponement requested by Claimant. (lopyofthetranscriptwas  snde
a put of the record. Claimant appe6red a4 the heating and im-estlgation
accompanied  by the District ozSirm6n of his Union. Follwing the investi-
getion Clalzcant was notified in nrltlng on February 2, 1979, of his dis-
missal for the offenses with whloh he had been charged. Tne claka was
app6aled on Claimmt's behalf by the Organizntion to the highest designated
officer, and following a conference on the subject, the appeal was denied.
Thereafter the claim, fr6med in a somewhat different style, was presented
to this Bcerd for reeolution.

Ihe charge6 of disloyalty alleged by the Carrier in its notice
to appear for investigation and upon which dlscipllne was assessed am
extremely serious Ln the context Of an eaployels relationshlp with his
employer. Referee Anrod in Award 20706, First Division, said It clearly:

"There is no more eleieentalcau6e for
discharge of an employe than disloyalty

to his employer."

The question confronting this Board I.6 whether there is substan-
tial evidence in the Transcript of the Investigation which support.6 the
Cards '6 concluslone  proping the charges.

'Ihe easenoe of ClaImant's argument In the document6 filed with
us aad in tie oral presentation made to the'Board, including the citation
of various  decisiona  Prom Public Law Boards viz. Award No. 1, Public Law
Board2184andAward No. l2,Public LawBcerd1974,whlchwe ha= studiously
conelde~d, is that he wa6 actively reIreseutl.ng the various individual6
as Local Cbalrman of Lodge Ro. 705 aud, as such, had the protection gu6.r-
anteed all employe representatives under the Railway labor Act. The Claim-
ant contemis this was pSrticular4 true of the case he handled before the
Rew Jersey State Court in behalf of Robert J. Jacques. In referenoe to the
fnjory claims of indivlbuals  representedbythe lawfl.r6of '"HFrrch&
Myron" the partnership letterhead, the ClaImant asserts he was protected
by a "limited pBttnershLp agreement" which was coosumrmted  on or about
November 15, 1978.

mere can be no question that the matter handled by Claimant
IJJ t&all of Robert J. Jacques before the New Jersey Appellate Divieion
was a I+xt action, in fact, It was stated in the complaint filed with the
court that plaFntiff'6 (Jacques) cause of act;lon "1s separate and arstt
fxim the Union and arises under State tort ia?..."
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!?he Claimant's e+rgvaents in his defense that he was haniling
the Jacques' tort claim before the Wev JerEey'@XrtS in behalf of Local
Lodge No. 705 pursuant to the Railway Iabor Act defies logic. The Railway
Labor Act does not deal with 'port actions.. It deal8 with '~ieputes-m-
concerning the r&bag of collective agree=&3 and ta grievances arising
under existing agreements." See SloomvDel~ware, L&WR Co. (39 Is. 230)
andEJ& EvBurley (325US.7ll). Seoondly, union representatives are net
clothed with any special authority mder the Rsilway Labor Act to ohoo6e the
legal forum for the progression of non-contxwt diepltes. Except vhen one
is representing himself before the C!orrrt, the~Cred6ntial6 of those who pu-
port to assme the mantle of representation ‘kklSt meet the minima6 qualiflr
atlon requirements of the Court Involved. We can only assume Claimant met
these qualifications of the Court as a prop63 represexrtetive  of Jacques on
the @ouMs that he was admitted to practic6 law In the State of New Jersey
as a private attorney and not because he wa6 clothed with any express or
amnt authority under the Railuay Labor Act simply because he was a
union repreeentative. Indeed, as a union re~eeutative, the Clainsint
dOe6 not suggest he wouldbe quallfiedtopra@ticebefore  the various Court
jurisdictions in the State of New Jersey. lbue, it was solely as an attorney
admitted to the private practice of law in the State of l6ew Jersey that
Claimant had any standing to conduct the court appealinbehalf of Jacques.
As such, he was not clothed with any of the i5aunities which might arebly
be associated with a Union Representative i&the conduct of Unlon Business
under the auspices of the Railway Iabor Act. ,Ibe evidence is clear that
Claimant was a private prsctitiOoer handling a Tbrt claim in the New Jersey
Court In behalf of a client whose interests'were antagonistic to those of
his employer.

Pven if it were relevant, this Board is not convinced by the
record that Claimant was acting at the behest of the Local Ledge when he
was actively pursuing the Jacques' mstter before the New Jersey Courts. Tbe
record disclOSe that he was acting variously as agent and at%OrCiey in the
JSCqueS’  matter as early as October, 1978. !5e record reveal6 a mysterious
atmosphere surrounded the adoption of the resolution by Local Lodge No. 705
purporting to authorize Claimant to pursue the Jacques' claim through the
courts as the Secretary of the Lodge exemplified in the investigation by
his evasive answers to what appeared to be justifiable questions concerning
the authenticity of the resolution. The resolution, irrespectively, was
adopted by merely affixing the Lodge's seal without benefit of the Secretary's
slg~ture on January 22, 1gQ It Is apparent the resolution was an after
thought and Its passage one Gy before the scheduled trial, following an
earlier postponement requested by Claimant, tends to further taint it8 cred-
ibility. Additionally, the Wording of the resolution makes it clear that
Claimant was aware of the jeopardy in which he was placing his enplOy%Wt
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with the Carrier by pursuing the C0kU-t aCtiOIh It was a clever att5Upt
by Claimant to clothe himself with the imnukty of the Railway Labor Act
by including language in the resolution that he It... is acting in an
extension of his role of local chairman and, a6 such, is conducting pro-
tected activity for the Lodge when he ads as attorney for Mr. Robert
Jacques." The Railway Iabor Act can not be 'extended by resolution to
include ia6uunity for this type of activity.

We take note that Claimant does I@. contend that his represent-
ation of Jacques in Court was protected by the "limited psrtnership agree-
ment" which on its face eXt.HdE only to matter6 covered by the Federal
Employers Liability Act.

We will turn next to the personal injury claims which Claimant
argues were covered by the "limited partnership Agreement", dated November 15,
1978. The Claimant submitted said Partnership Agreement along with certain
sections of the New Jersey Statute6 dealingwith limited partnership agree-
mente . Section 42:2-y is captioned8 "Name,not to include surnsme of
limited partner; exceptions,

" 1. The surneane of a limited partner shall
not appear in the partnership name, unless,

a. It is also the surnsme of a general
partner, or

b. Prior to the time when the limited
partner became such the business had
been carried on under a name in which
his surname appeared.

"2. A limited partner whose name appears in
a partnership name contrary to the prov-
isions of paragraph "1" of this section
is liable a8 a general partner to
pertnership creditors who extend credit
to the partnership withoutactual lmow-
ledge that he iE not a general partner."

The record further shows that Ckrrier received correspondence from the
Claimant's law firm Shown as "Hirsch & Myron", which according to the statutes
cited by Claimant was a positive indication that it was a General partnership
rather than a limited p=-tnership.
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Cur decision, howeve%, is not controlled solely by this point.
During the course of the investigation, the Claimz& was asked how the public
was LWde aware that hi6 firm WAS a limited partnership. The line Of qUeStiOn-
ing follows:

"6. Is the public awsre that your firm is a limited
Fnership?

"Ii.' I th%nk Mr. Hirsch might be able to answer that
better than I. I hm not certain because I work on the
railroad forty (40) hours par week and there are people
that know it is a limited partnership.

"8. WCs? tt$rron, whai~ere you holUg yourself out to the
public as, a partnership with Mr. Hirsch or a limited
partnership?

"A. As a limited'partnership, I accept those cases
that I am permitted to under the scope of the limited
partnership agreement.

"Q. How is the public made aware of this?

"A. I don't usually deal that much with the pubI&
because during the.work week when the office Is open,
anyone who mightbe calls in will get Mr. Hirsch or
the Secretsry. If people ask me about representation
Fn cases that arc not within the scope of the partner-
ship agreement, I will tell them to conlzct Mr. Hirsch
or, at times, other attorneys also.-

I;e note the Claimant never furnished a definitive answer to the question, yet,
he more than anyone else, should have been able to submit positive proof that
the "Limited Partnership Agreement" was not Just a ruse or smoke screen to
avoid the type of charges subsequently brought against him. If, as Claimant
asserts, he was holding himself out to the public as a limited partnership,
he should have been able to prove it. On the other hand, the letters addressed
to Carrier's "Claim. Department" under the Letterhead - "Hirsch & Myron -
Attorneys at Law" contained the information "that our fti is representing
Mr. . ..". which clearly  suggests that Claimant was representing
the referred to employes In a personal injury matter.



Award Number :?3151
Docket  Number MS-23080

,?we 6

The question of where an %mploya/att0rney*s" loyalty lies
was lnost aptly put by Judge Ih0mas Maybry acting as the Neutral Mapber
of System Boa-d of Adjustment IVO. 18 in Dec+on No. 3310 denying a
dismissal of a QsUmnt who was also an attorney, ani who had partici-
pated in a law suit in which he represented an employe against the
Southern Pacific Campany. Claimant had been'dismissad by the Oxpany
contending that such action on the part 0f;Olaimant constituted dls-
loyalty to the Oxapany. Judge Maybry thereinheld:

'We.can think of no m0re willful violation of Operating
Rule 803 then this. This Is certainly to be classified
as wUlful disregad of the company's interest aui
therefore as an act of dlsloyslty'to the company. !&e
law suit psentad a situation Fnwhlch the client was
clearly antagonistic, and hostile; to that of the cosnp
any. !l!he litigation quite appropriately demanded
claFmant's  full and complete dad+tlon (under his
oath as anattorney-at-law  and the code of ethics
of the profession) to the interest of the client,
as against all other conflicting, or opposing in-
terests.

?his loyalty so required of claimant iu his profes-
sional capacity could not be shered with the defeding
company, or sparingly observed. It had to be an all
out effort on the part of claimant, restricted only
by the reqlrirements of professional ethics. The pro-
fession of law is a jealous mistress. It will accept
of no divided loyalty. It petits no philandering.
An attorney's attachment must be ccsaplete and non-
seducible. C!l.aimantmust,becauseof  the vary nature
of his employment as an attorney, put entirely aside
consideration of all opposing Interests which might
conflict with those of his client. in ."

It Is clear to this Board that CLaimant's loyalty was, as dictated
by his c&h as an attorney and wrier the codeLof ethics of his legalprofes-
sion, with his client, Jacques, as opposed to the defendant In the Court
case, his employer, the Carrier.

iiaarlng was held by the Board an October 14, 1980, with this referee
present and OlAnmnt as well as his legal counsel were given full opportunity
to present his case.
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Considered in totality, the.evidence submitted at the investigation
established that Claimant was acting as an attorney in behalf of an amploye
in a matter not covered by the Railway Ia- Act., representing an Interest
adverse to the CesrLer; that he also represented other employcs whose
interests were adverse to the Carrier in personal injury claims, and his
actions, as to the Carrier and the public at large, were not lpotected
under the statutory prwisious cited by Clais&; consequently, there is
no basis for this Ward to disturb the discipline assessed in this case.
We must deny the claim.

FmIXX: The Third Division of the Ad,justment Board, after giving the mies
to this dispute due notice of hearing thereon, and upon the whole

record and all the evidence, finds and holds:

That the Carrier and the Raployes.involved iuthis dispute are
respectively Carrier and %&&yes within the meaning of the Railway Iabor
Act, as aplmrved June 21, 1934;

That this Division of the Adjuetment Board has jurisdiction over
the dispute involved herein; and

lhat the Agreement was not violated.

,AWARD

Claim denied.

IJATIORALRAILRCLADAWD%MENT~
By Order of Third Division

ATTEST:
Executive Secretary

Dated at Chicago, Illinois, this jothday of January 1981.


