NATIONAL RAILROAD ADJUSTMENT BOARD

Avard Number?23152
THIRD DIVISION Docket Rumber (X,-23186

John J. Mikrut,Jr., Referee

gBr ot her hood of Railway, Airline and Steamship Clerks,

Freight Handlers, Express and Stati on Employes
PARTIES T0 DISPUTE: (

(Nor f ol k Sout her n Railwey Company

STATEMENT OF ct.AM: C aimof the SystemcCoamnittee of the Brotherhood
(GI-890%) that:

Carrier violated t he Agreement when i t unjustly suspended
Yurek Hajdalenko, Extra Buployee, Eastera Di vision, fromthe service of
t he Conpany, commencing Septenber 9, 1977, and ending October8, 1977,
aperiod or 30 days.

For this violation, the Carrier shall now conpensate O ai nant

Hajdalenko by paying him for all time | oSt as a result of this unjust dis-
ciplipe,

OPINION (F BOARD: Claimant, a Line of Reoad Extra Bosrd Employe on Carrier's

Eastern Di vision, vas suspended from service beginning
Sept enber 9, 1977 and ending Cctober 8, 197, It being allegedthat he had
failed to properly perform his duties as Cerk-Operator. 'The 'particular
charges cited by carrier in thi s matter are as follows:

". o . failure to register -;rains on prescribed
Form TT4=-BH, t 0 appl y gumred 1lsbel numbers

on waybills as per outstanding instructions,

for getting coll ect wayoiils out of numerieal Se-
quence, forbilling grain cars whieh had been
previously billed . . . on September 5, 1977,
and for reporting twenty-five(25)m nutes

late for duty . . . on Septenber 7, 1977 . .
(Carrier's Ex. A)."

Organi zation contends that Caxricr has failed to nmeet itsburden
of proof in this instant dispute, and that Carrier has completely and totally
failed to prove or substantiate any wrongdoing on the part of C ai mant. Thus,
Organization argues t hat Claimant's suspension was unjust and arbitrary, snd,
therefore, inmproper. Further, Oganization also subnits that Carrier's asses=
sment of diseiplipe i N this matter vas violative of the procedural require=
ments specified in Rul e c-1(a) of the Agreenent in that: (1) Clatmant vas
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not provi ded with a written statenent of charges priorto his renoval
from service On the evening of September 8,197T7;and (2)Carrier ‘s
hearing officer failed to render s decision within ten days following
t he completion of the investigatory hearing.

Carrier's bvasic position in thi s matter is that t he i nci dents
of September 5 and T, 1977 clearly denonstrate that Claimant failedto
properly performhis duties as Clerk-Operator and t hat such evidence is
sufficient to satisfy the burden of proof vhich is required of Cerrier
i ndisciplinary matters. Additionally, Carrierfurther naintains that
Si nce it (Carrier) has satisfied its burden of proof requirements, and
since the degree of diseipline which was assessed was " . . . fair,
reasonable, and . . . not excessive," then such diseipline shoul d not
be disturbed. Inrelated fashion, Carrier also argues that i nsof ar as
"Rule G| (f) providesthat an employe nust be 'found bl amel ess' In order
for the discipline to be erased and the employe paid for the pecuniary
| 0SS sustained,” since Claimant ". . . was proved guilty--cexrtainrly
he was not 'found bl aneless?’," then,according to Carrier, thi s instant
claim must be denied.

Regar di ng Organization's contentionthat Carrier violated
the procedural requirenents of Rule ¢-1{a) of the Agreement, Carrier
maintainst hat the TPraimaster's actions which have been cited =s
viol ative by Organization were bot h properand i n accordance With
ciid Tenpuessy aod further Ahret Carvier Tearing Cfficer'ts decision
of Cctober 5,197Twas rendered Within the ten (10) day limit follow=-
ing t he September 29, 1977 hearing.

The Board hascarefully read and studied the conpl et e record
vhich has been submtted in this instant dispute, and finds that thereis
sufficient cause t O WArrant the rescission of Claimant*s suspension aud to
substitute in place thereof a suspension of ten (10) days duration. The
rationale f Or the foregoing conclusion is predicated sol ely upon the merits
of this dispute since t he Board ean find no support whatscever int he two
(2) procedural argunents which have been raised by Organization.

Regarding the nerits of this case, despite Carrier's detailed
enunmeration, description and reiteration of the various j ob duties which
C ai mant al | egedl y perfornmed improperly, at hor ough exsmination of the
record rails to denonstrate with any degree of certai nty that d ai mant
did, in fact, fail to properly perform 811 of the specific duties as
charged. Moreover, t here i s sufficient reason t 0 believe that Claimant
was not conpletely responsible for a material portion of the cited dere-
liction. Because of these determnations, this Boaxd i s of the opinion
t hat the penalty which was imposed upon Claimant in this matter was ex-
cessive and unreasonable, and, therefore, inproper.
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In arriving at the above deci sion the Board has taken heedf ul
and j udi ci ous note of Carrier's arguments regarding the Board's authority
t o nodi fy discipline as well as t h0Se arguments regarding Rule C-1(f) of
the Agreenent. While this Board is in complete accord with those
principlesarticulated by Carrier in|ts argumentation, t he Board does
note that the basis for its decision herein | S compatible with t he com=
monly held exceptions which ar e contained Wit hi n Carriertscitati ons;
and furthermore, a careful reading or Rule c-|(f) in itsS entirety does
not appear to support the exiremely limited intexrpretation which Carrier's
argunent, at first blush, mght suggest.

FINDINGS: The Third Division of the Adjustment Board, after giving t he
parties to this dispute due Not| Ce of hearing thereon, and
upon the whole record and all the evidence, fi NdS and holds:

That the Carrier and the Employes involved in this di Spute
ar e respectively Carrier and Employes Wt hi n the meaning of t he Rai | way
Labor Actas approved June 21, 1934;

That thisDivision of the Adjustment Board hasj uri sdiction
over the di spute involved herein; and

That the diselpline was excessive,

AWARD

cl ai m sustained i n accordance with the Qpinion.

KATTORAL RAILROAD ADJUBMENT BOARD
By Order of Third Division

ATTEST: .
Executive Secretary

Dated at Chicago, Illinois, t hi S 30th day of January 1981.



