NATIONAL RATLROAD ADJUSTMERT BOARD

THIRD DI VI SI ON Avard Number 23153
Docket Number U 25227
John J. Mikrut, Jr., Referee

(Brotherhood of Rai | way, Airline and Steamship Clerks,
E Frei ght Handlers, Express and StationEmployes
PARTI| ES T0 DISPUTE:

(Central of Georgia Railroad Company

STATEMENT OF CLAIM: Claim of the System Committee Of the Brot herhood
(GL-894T) that

Carrier violated the Agreement at Waynesboro, Georgi a, when by
letter dated June 20; 1978, |t suspended Agent- Operator Ms E. Anglin from
service without pey, begi nni ng June 26, 1978 and extending t hr ough Jul y 10,
1978, f or an al | eged improper handling and waybilling of car SOU=115265 on
Waybi || 23742, dated June 5, 1978,

For this violation, Caryier shall be required to compensate
Agent - Qper at or M. Es Anglin f Oor ell monetary losses sustained by hi mduring
the period O suspension.

OPI NI ONOFBOARD: Claimant, an Agent/ Qperat or at Carrier'sWaynesboro, Georgia
station, was suspended from service without pay from June 26,
1978 through July 10, 1978 for the al | eged improper handling and waybilling of
oar S0U=115265 on Waybill 23742, dated Jume 5, 1978.

Organization cont ends that Claimant was ". . . unjustly, severely,
and cruel | y suspended from service without cause”and further that Claimant was
not afforded ".. . afair and impartial hearing or decision” i n this natter.

In support of its basi C contention, Organi zati on mai ntains: (1) Carrier's
Statenent of Charges was not "precise" as required by the parties® Agreenent;
(2) Carrier failed to render its deci sion within thé required seven (T) day8
foll owi ng the completion of the investigation and hearing; and (3) evi dence
presented by carrier “. . . does mot support the harsh, cruel, severe, and un-
just discipline given . . " to Cainant.

_ ~ Carrier,stated sinply, argues that Claimant | nproper|y performed
his duties as Agent when he accepted a shipment and billed out an excessive
di mensi on flat car (hi gh and wide load) without having said au inspected and
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Wi t hout obt ai ni ng proper cl earance for the movement of same. According to
Carrier, Claimant's neglect of duty was a direet viol ation of Carrier's
operating Rul e 1167 and |tem 1337 of the Agency Manual. Carrierfurther
argues that t he di sci plining of employes who neglect t he responsibilities

of their assigoments i s fully justified and such actioncannot be considered
as being capricious onthe part of Carrier.

Regarding Organization's claimof Carrier's alleged procedural
violations inthis mtter, Carrier maintainsthat: (1) the June 7, 1978
Statenent of Charges wassuffictently precise and clear so as not to raise
any doubtwhat soever as to the specific charge which was i nvol ved; and
(3 Carrier*s decision te inpose discipline upon Claimant wasmade within
the seven day period of time which is prescribed within the parties' Agree-
ment .

_ The Board has careful |y studied the conplete record in this instant
dispute and finds that the Claimant's argunents as wel | as those of the O gan-
ization nust be rejected in total.

Despi t e organization®s 0bvi ous Sincerity regarding t he two procedur al
viol ati ons which have been al | eged to have been committed by Carrier, the
Board i S unable t0 find in the record even the least bit of probative or sub-
stantive evidence whi ch woul d support this particular contention. Perhaps
even more damagi ng t 0 Organization's claim in this regard, after having raised
the procedural questions first in its Submssion, then in post-hearing cor-
respondence, and later in its Rebuttal Brief, in eachof these instances O g-
ani zation thereafter failed to offer any corroborating data, any precedential
document ation, or any argument what soever which could be utilized by the Board
in evaluating the validity of this particular set of argunents. In the absence
of such argumentation, t he Boar d must assume t hat such evidence i s either |acking
or does not support the particul ar prem se whick has been alleged. In either
event, however, such a conclusion i s damaging for the initiator of this partic-
ular type of charge.

Regarding the nerits portion of this dispute, the Board, again, nust
rej ect the arguments whi ch have been proffered by te Organi zati on. Plainly,
there can be no doubt that O aimnt was responsible for, and did, in fact, perform
the di sput ed waybilling in the particul ar nanner as described by Carrier. \Wet her
or not sai d waybilling was i nproper and in violation of Carrier's Cperating Rule
1167 and |tem 1337 of the Agency Mamual is, at this point, the essence of this
instant dispute. Carrier maintains that sai d vaybilling was perforned | nproperly
and in violatiom of the cited rules. (Oganization, however, disputes this claim
and furtherargues that Carrier in its Submission erroneous|y states that C ai mant
"admtted gurlt" when testifying at the Investigatory hearing.

PE.
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Wile it is true that Claimant never acknow edged at the investi-
gation hearing that he was guilty of the waybilling infraction as charged, the
speci fi c admissions which Claimant di d make at that tine are sufficient to
concl ude that Claimant had acted inproperly. Thus, inthis respect, Organiza=-
tion's contention appears to be more of a matter of semantics rather than one
of substance. Caimant knew the rules involved, and he knew of his responsib-
ilities in accepting a "nigh and wide" load---if such were not the case, V\ln%/
woul d he have questioned the Georgi a Pover Company reﬁresent ative who brought
the bill of lading to himat the depot; or why woul d he have subsequent|y at-
tenpted to contact the Georgia Power Company Itself regarding the di nensions
and conditions of the load? 1If one were to accept Glarnmant's and Organization's
arguments regarding this particular aspect of this dispute, then one would in-
evitably have to conclude that the Agent/Cperator would be obligated to accept
any customer shipment “"sight unseen" and regardl ess of the di mensions or
condition of the load itself. This particular conclusion isabsurd, and,
therefore, nust be avoided. Furthermore, the fact that the shipment di d not
nmove until later after it had been properly inspected and after bracing re-
guirement_s had been correctly applied, does not absolve Caimnt of his
erelictionin this matter, nor does it serve to mtigate the extent of
the penalty which has been inposed. In this regard the Board acknow edges
and supports t he princi pl es contained i n Carrier citations 3 NRAB Awd, -14700
and 3 NRAB 15978, wher ei n Ref er ee Rohman and Engelsteirn summarize as fol | ows:

"I'n view of the Caimant's own adm ssions at the
investigation, this Beard woul d be usurping its
powers were it to substitute its judgement for
that of the Carrier. Innumerable awards of
this Board have enunciated the controlling
principles in discipline cases. In the absence
of sufficient evidence Of probative force war-
ranting an abuse of discretion on the part of
the Carrier, we will not presume to reverse or
modify the Carrier's disciplinary decisions un-
less 1t has acted in an unreasonable, arbitrary,
capricious or discrimnatory manner (3 NRAB
Awd. 14700, BPAC vs SOU, Rohman);

and
"The record supports the charge agains{ Claimant,
In fact, he admts his mstake. That others may

have initiated the error does not nake him bl ame-
less. There is no showing that Carrier acted
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"arbitrarily Or exercised capriciousj udge-
ment i N inposing the discipline of dismssal
fromservice for fifteen days. Under these
eircumstances, We findit unnecessary to
disturb Carrier's disciplinary Action (3
NRAB, Awd,15978, BRAC vse S Engelstein)."”

In this instant case, Claimant acknow edged t he commission of chkrtain
i nproper actions regarding the waybilling of car S0U~115265 on June 5, 1978
and carrier's subsequent disciplinary action does' not warrant reversal.

FINDINGS: The Third Division of the Adjustnment Board, after giving the
parties to this dispute due notice of hearing thereon, and upon
the whole record and all the evidence, finds and hol ds:

That the Carrier and the Employes involved in this dispute are
respectively Carrierand EBmployes within the meaning of the Railway Labor Act,
as approved June 21, 1934

. That this Division of the Adjustment Board has jurisdiction over
the dispute involved herein; and

That the Agreementwas not viol ated.

AWARD

C ai m deni ed.

NATI ONAL RAILROAD ADJUSTMENT B)OARD
By Order of Third Division

ATTEST: .
Executive Secratary

Dated at Chicago, Illimois,this 30th day OF January 1983..



