NATIONAL RAILROAD ADJUBTMENT BOARD
Avard Fumber 23156
THIRD DIVISION Docket Number MW-22875

Joseph A. Sickles, Raferea
(Brotherhood of Maintenance of Way Employes

PARTIES TO DISPUTE: (
(Chicago, Milwaukee, St. Paul and Pscific Railroed Company

STATRMENT OF CLAIM: "Claim of the System Committee of the Brotherhood that:

(1) The Carrier violated the Agreement when it failed to recall
furloughed employe Elton F. Freier to fill a vacancy as section laborer at
Yankton, South Dakota on October 2k, 25, 26, 27 and 28, 1977 (System File C
#120 = Minnesota-Dakota Elton P. Freier/cuse No. D-2092).

(2) The Agreement was further violated when the Carrier assigmed
and used R. A, Wicholson instead of Elton P. Preier to £ill s vacationm
vacancy of section foreman at Yankton, South Dakcta. for three (3) weeks
beginning October 31, 1977,

(3) As a consequence of the violation described in Part (1)
above, Elton P. Freier shall be allowed forty (40) hours of pey at the
section laborer's straight-time rate,

(4) As a consequence of the violation described in Part (2)
above, Elton P. Freier shall be allowed three:(3) weeks of pay, including
all overtime worked by R. A, Nicholson during saild three week period, at
the section foremen's rate."

OPINION OF BOARD: The Claimant was on furlough status, and during that
period of time, the Carrier utilized the service of a
junior employe to fill certain wvacancies,

The Organization has submitted a claim asserting a violation of
the Agreement, which specifiesc that senior available employes have certain
preferences,

The vacancies in question were at Yanktom, South Dakota. Imn
denying the claim on the property, the Carrier noted that the Claimant had
been asked to perform work at Canton and Sioux Falls, but that the Claimant
advised that he was "not going to leave home" becsuse he was "drawing un-
employment"” and that he "had another job lipned up." Further, the Carrier
asgserts that the Claiment was called at different times, but did not respond.
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The Claimant agserted, on the property, that he did not
exercise seniority to work in Sioux Falls and Canton, South Dakota
because, concerning the job at Canton, he was "on vacation the week
of October 3rd - 1977."

In response, the Carrier repeated its assertion that the
Claimant had declined to accept the work, and stated that he was
"not going to leave home, he was drawing unemployment and had another
Job lined up.”

In the record, the Claimant makes significant issue over the
fact that his fallure to exercise seniority at Sioux Falls and Canton
has no bearing on his claim for work at Yankton, and he repeats that
there 18 no connection hetween the various locations. We disagree.

Certainly, this Boerd is not comstituted to resolve cred-
ibility issues, and we must be guided by certain concepts, such as
burden of proof, while resolving claims., Nonetheless, it seems to
be unrefuted that the Claimant did, in fact, refuse to take certain
assignments in Sioux Falls and Canton, and thus there is a degree of
confirmation that the Employe did not desire to leave his howe area.

We find it impossible to issue a ruling which is equally
applicable to all cases and all circumstances, and the parties must
be gulded by the circumetances in each individual case. COertainly,
we can envision many inatances where the Carrier is required to con=
tact an employe and notify him of vacancies even though the employe
may have declined a prior vacancy. At the same time, if there has
been a refusal to travel to a vacancy, we feel that the employe bhas
certain obligations to assure that the Carrier is aware that he will
travel to other locations and that time and circumstances may alter
his willingness to travel.

Under all the circumstances of thls case, we are unable
to £ind that the Carrier violated the Agreement when it failed to con-
tact this individual for the vacancies in question.

We have considered Award 22672, citad by the Organization.
Put, that Award referred to a positive act as the "last measurable
event." Here, the last "messurable event" is c¢onstrued to be & neg-
ative action on the part of the Employe, ‘
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FINDINGS: The Third Division of the Adjustment Board, upon the whole record

and all the evidence, finds and holds:

That the parties waived oral hearing; .

That the Carrier and the Employes involved in this dispute are
respectively Carrier and Bmployes within the. mning of the Rallway Labor
Act, as approved June 2%, 193L;

That this Division of the Adjustment Board has jurisdiction
over the dispute involved herein; and ‘

That the Agreement was not violated.

AW ARD

Claim denied.

NATIONAL RAILROAD ADJUSTMENT BOARD
By Order of Third Division

amn AW eLyar

Executive Secretary

Dated at (hiecago, Illinois, this 30th day of 'January 1981.



