NATI ONAL RAI LROAD ADJUSTMENT BOARD
Award Number 23173
TH RD DIVISION Docket NMumber SG 22870

Ri chard R Kasher, Ref eree

(Brotherhood of Railroad Signal men
PARTIES TO DISPUTE: (
(M ssouri - Kansas- Texas Railroad Conpany

STATEMENT OF CLATIM: "Claimof the General Committee of the Brotherhood of
Rai | road Signalmen on the Missouri-Kansas-Texas Railroad

Companys:

Caimon behalf of DD R Critten, Signal Mintainer, suspended from service for
ten (10) days and assessed fifteen (15) days deferred suspension, due to an
investigation held in Denison, Texas on June 2, 1978, with a request that claimant
be paid for the ten (10) days he was suspended and his record cleared."”

OPINION OF BOAKD: (C aimant, David Ross Cxittem, had a seniority date of

Septenber 5, 1972 and was enpl oyed as a Signal Mintainer
when the instant dispute arose, His responsibilities i ncl uded t he inspection
and maintenance of shunt wires.

On May 24, 1978, Cainant was contacted by a Federal Railroad Adminis-
tration Inspector and taken to a switch at Itaaca, Texas, where he was shown that
the shunt wires were missing, Two days|ater the Carrier's Engineer-Commnications
and Signals notified Claimant to be present at an investigationto devel op facts
and determne responsibility for an alleged violation of the follow ng rules:

"Cireular No. DP-2. General Rul es Governi ng Conduct
of Employes in all Departnments. effective January 1,
1974 and revised January 1. 1975

Rule D, Employes must not be . . . (2) Negligent."

"Rules for the Maintenance of WAy and Styuctures,
effective May 1, 1947

Rule H, Employes who are indifferent in the perfor-
mance of their duties . . . will not be retained in the
service."
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The investigation was conducted on June 2, 1978 and the O aimant was
subsequently notified that he was being assessed ten (10) work days actual
suspension and fifteen (15) days deferred suspension for negligence and indif=
ference to duty. The Organization initiated a claimby letter dated June 21,
1978, which alleged that Caimant did not receive a fair investigation and that
the Carrier failed to carry its burden of proving a violation of Rules D and H.

The thrust of the Organization's argunent that Caimnt was denied a
fair hearing was that the Carrier refused himthe opportunity to crosa-examine
certain wtnesses, particularly the Carrier officer who authored the notice of
Investigation. This Board finds that the Caimant was not denied due process by
the refusal of the Hearing Oficer to call certain wtnesses. The Hearing Oficer
refused to call these w tnesses because they had no knowledge of the incident
under i nvestigation. The CGeneral Chairman Stated he wanted the men present "to
explain the exact interpretation of the rules M. Critten (had been) charged
with." However, an investigation is not a rules class and the charges were
specific and unembiguous gi ving the O ai mant precise notice regarding the alleged
viol ations.

_Regarding Claimant's al | eged negligence and i ndifference to duty, the
record di scl oses the following: (1) Claimant had-a large territory to maintain;
(2) daimant had been occasional |y assigned work out of his territory; (3) Claimant
did not make inspections as frequently as he had been directed to; and (4) the
shunt wires were mssing froma switch at Itasca, MP. 801, which was part of
Caimant's territory.

Ehe Carrier has failed, however, to denonstrate that the Claimant was
cul pabl e i n the matter lof t he missing shunt wires. There was no indication of
how | ong the wires had been i SSi ng or how they came to be missing. ‘Tt was
certainly possible that causes other than the Caimant's alleged negligence were
responsible for t he m ssing shunt wires.

Thus, this Board is left with the question of an appropriate renedy.
Al though the facts disclosed in the record do not excuse the Claimant's failure
to make thorough periodic inspections, he is not to be held at fault for the more
serious offense of the mssing shunt wires. This Board, therefore, renoves the
ten (10) days actual suspension and allows the fifteen (15) days deferred suspen-
sion to stand. The Caimant shall be made whol e for any earnings and agreement
benefits lost as a result of the ten (10) days suspension,

FINDINGS: The Third Division of the Adjustment Board, upon the whole record and
all the evidence, finds and hol ds:

That the parties waived oral hearing;
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That the Carrier and the Employes i nvol ved in this di spute are
respectively Carrier and Enpl oyee within the meaning of the Railway Labor Act,
as approved June 21, 1934;

That this Divisiom of the Adjustment Board has jurisdiction wet the
di spute invol ved herein; and

‘That t he discipline vas excessive,

A WARD

(1) The ten (10) days actual suspension shall be renmoved and the
Claimant made whol e for any | ost earnings and agreement benefits resulting
therefrom

(2) The fifteen (15) days deferred suspension shall| stand,

NATIONAL RAILROAD ADJUSTMENT BQARD
By Order of Third Division

Mﬂ_é_&@aég
Executive Secretary

Dated at Chicago, Illinois, this 18th day of Pebruary 198l.



