
NATIONAL RAILROAD ADJUSTMENT BOARD
Award ~umbes 23174

THIRD DIVISION Docket Number TD-22621

John J. Mangan, Referee

(American Train Dispatchers Associaticm
PAKCIES TO DISPUTE: (

(Consolidated Rail Corporation

STATEMENT OF CLALM:

Svstem Docket No. CR-8. Case No. 7-2 - Claimant B. L. Summerson

(a) Please allav 8 hours at tLme and one half rate on the
following days listed below account working first trick
Section D when I should have been working second trick
Section C:
2-6-77 2-13-77 2-20-77 2-27-77

(b) Please allow 8 hours at time and one half rate 011 the
following days listed below account working second trick
Section D when I should have been working third trick
Section C:
2-a-77 2-15-77 2-22-77 3 -1-77

(c) Please allow 8 hours at time and one half rate on the
following days listed below account~working  third trick
Section D when I should have been on my rest day:

2-2-77 2 -9-77 2-16-77 2-23-77

(d) Please allow 8 hours at pro rata rate on the following
days listed below account not working when I should have
been working first trick Section C:

2-4-77 2-11-77 2-18-77 2-25-77

OPINION OF BOARD: As a result of certain railroad mergers involving
the Carrier in this dispute, it was decided that

various rearrangements of train dispatching territories would be
required and that Desk "C", one of the territories involved, would be
abolished in the Altoona, Pa. office.
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The Carrier notified the Organization in a notice, dated
October 22, 1976, of its proposed plan to abolish that office.
Subsequent to that notice, the Carrier addressed a second notice,
under date of October 26, 1976, to the tiganization. It referred to
the contents of the letter, dated October 22, 1976, and also stated
that it proposed to put the plan into effect comnencing December 15,
1976 and suggested a meeting for November 3, 1976 at 11 A.M. at the
Pittsburgh Office to discuss the work equities.

A meeting was held on November 3, 1976, at which time the
rearrangements of the Dispatching Desks were discussed. Also
discussed was the possibility that Desk I'D" may be overworked.
A thirty-day trial period was discussed and a re-evaluation was to
be made after that time.

On December 3, 1976, a notice was sent to all Train
Dispatchers advising them that on January 3, 1977, the territory
handled on the "C" Desk would be transferred to the '1)" Desk.
No written agreement was entered into pertaining to the manner in
which seniority of Train Dispatchers affected by the abolishment of
Desk "C" was to be adjusted.

Under notice, dated Jamtary 21, 1977, the Division Super-
intendent sent a notice to the Claimant which stated that, effective
January 21, 1977, the remaining territory handled on the "Cl' Dis-
patcher Desk will be transferred to the "DW Dispatcher Desk and
that on January 24th, his position on "C" Desk will be abolished.
It was suggested that he exercise seniority as provid~ed~ by the
Regulations.'.. s<; :j~.::,. ,l;,.;:::;<L ,'

The Carrier f%n&!&d sUirh arrange&&s &'or about
January 24, 1977 when itabolished Desk~$" and transferred the
work of'that desk to‘ th&?D" Dispatching Desk. The Claimant was
displaced from Desk "Cl' and transferred to Desk "II". The General
ChaWn~ info-d .the division Supe@ntendent  on Jaquazy 24;1!?77
that by aboi~ishing.Trairroispatching Desk "CI',and addirig $rt.-of
the terri&ory ti:.T&~ ~~i&.x&chqlg.,Desk.~D!',  tha~t.it wasp in
violatron~,of Refp~tian.  3~4-1 of %he P.R.R. Schedule Agreement.
The Clai&ant, &&&f&~~ filed this claim under$agrriatio+ 3-G-l
of the Agreement between the parties upon the ground that the
Organization had not agreed to the proposed changes in writing.
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The Carrier opposed the claim and urged that it should be
dismissed for want of jurisdiction. It asserted that the provisions
of Regulation 3-G-1, under which this claim was filed, had been
superseded by the provisions of Section 503 of the Regional Rail
Reorganization Act of 1973.

Section 3-G-l is material to this case and is quoted:

"When seniority or dispatching districts or parts thereof
are merged or separated, not less than thirty (30) days'
advance notice thereof will be given, in writing, by the
Planager of Labor Relations to the General Chairman, and
the manner in which the seniority of Train Dispatchers
affected is to be exercised shall be adjusted by agree-
ment, in writing, between the General Chairman and the
Manager of Labor Relations."

The Carrier is not persuasive in asking for dismissal of i
the instant case on the jurisdiction basis it is urging. This Board
may adjudicate the dispute upon the language contained in the Agreement
by interpreting and/or applying the Agreement as written jn accordance
with the provisions of the Railway Labor Act. We find, therefore,
that the Carrier's defense that this Board does not have jurisdiction
of the subject matter of this dispute has no merit.

The Carrier also asserted that, if Regulation 3-G-l did
cover this dispute, that it had complied with that section; that
proper notice was given to the Organization of the proposed changes;
that it had meetings with the Organization and reached a meeting of
the minds; that the General Chairman did not acknowledge, in writing,
the notice sent to him, nor did he signify any disagreement with the
terms of the understanding; that the Organization's representatives,
apparently, did nothing to oppose the proposed changes and said
nothing when it was their duty to speak out; instead they ostensibly
concurred in the arrangements to be r?ade; that the only inference
that could be drawn by xhe Carrier was that the Organization acquiesced
in the action to be taken by the Carrier; that the Organization is,
therefore, estopped from contesting the action taken. No evidence
was submitted to indicate that the Carrier had suffered any irreparable
damage,
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The Organization avers that Regulation 3-C-l applies when
either seniority or dispatching districts are involved and that
thirty days' notice must be given when seniority or dispatching
districts are tiolved; that there had been discussions about the
abolishment of Desk "C", but that no agreement had ever been reached
as required by 3-C-l; that the Organization cannot be estopped from
proceeding with this claim, because the first notice that it received
that actual steps were to be taken concerning the disposition of the
remainder of Desk "C" dispatching territory was in the notice sent
to Claimant on January 21, 1977, advising him of the abolishing of
Desk "C"; that the Organization immediately responded to such notice
on January 24, 1977; that its action was timely, therefore, cannot
be charged with abstaining from taking action or acquiescing in the
Carrier's action. The Organization argued further that in view
thereof, the claim should be sustained.

Upon considering all facets of the present claim, we find
that the word "or" in the Agreement is the deciding factor, SO that
when either the seniority or dispatching districts are involved
thirty (30) days written notice must be given.

The first written notice that the Carrier was finally
going to dispose of the remaining territory on Desk "I?" was set
forth in the above mentioned notice of January 21, 1977. The
Organization timely answered the Carrier in its.letter of
January 24, 1977.

There was no meeting of the parties or any agreement in
writing reached between them as to the disposition of the remaining
territory on Desk "C" as required by Regulation 3-C-l.

We can only conclude that the Agreement has been violated.
(See Award 11068)

We now turn our attention to that part of the claim which
requests compensation.

The Organization, on Record page 12, points out the basis~
for the claims entered and explains that no additional compensation
is requested for days when the Claimant worked the same trick on the
same day of the week after the improper abolishment of his position,
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and the amount payable under this claim when the time and one-half
rate was claimed is the difference between the pro rata or straight
time rate received and the time and one-half rate now being claimed.

Section 7-B-l of the Agreement states:

"Any adjustment growing out of claims covered by this
Regulation (7-B-l) shall not exceed in amount the
difference between the amount actually paid the
claimant by the Company, and the amount he would
have been paid by the Company, if he had been properly
dealt with under this Agreement."

It is, therefore, the ruling of the Board that the claim
is sustained as provided in 7-B-l of the Agreement.

The Organization submitted a notice to this Board, dated
March 17, 1979, which it had received from the Carrier. The Carrier
objected to the admission of the notice into the Record of the
dispute on the ground that it had not been submitted on the property.
The argument of the Carrier is most persuasive. We find., therefore,
no consideration may be given to the said notice because it had not
been submitted on the property.

FINDINGS: The Third Division of the Adjustment Board, upon the whole
record and all the evidence, finds and holds:

That the parties waived oral hearing;

That the Carrier and the Employes iwolved in this dispute
are respectively Carrier and Employes within the meaning of the
Railway Labor Act, as apprwed June 21, 1934;

That this Division of the Adjustment Board has jurisdiction
wer the dispute involved herein; and

That the Agreement was violated.



Award Number 23174
Docket Number TD-22621

Page 6

A W A R D

Claim sustained in accordance with the abwe findings.

NATIONAL RAILROAD ADJUSTMEW BOARD
Bv Order of Third ~Division

ATTEST:

Dated at Chicago, Illinois, this 18th day of February 13&l.



CARRIBR RBMBER'S DISSENT
m

AWARDS 23174 A 23175, WCKBTS TD-22621 & TD-22622
hEEREE K4NG4N)

On the date the foregoing awards were adopted, the Division

adopted dismissal Award 23193 (Sickles) in an identical case which re-

jected the Organization's position dealing with this Board's jurisdic-

tion. There M said:

"Because the Carrier has raised the 503 defense on the
property, it suggests that the dispute is not properly be-
fore this Division because of Section 507 of Title V. That
section asserts that any dispute or controversy with respect
to the interpretation, application or enforcement of the
provisions of Title V (with certain exceptions not here
applicable) ney be submitted by either party to an Adjust-
msnt Board for final and binding decision thereon, as pro-
vided in Section 3 Second of the Fail-y Iabor Act.

"A Special Board of Adjustment has been established
pursuant to an agreement between the Carrier and the Crgan-
izations (including ATM), which Board is designated as
Special Board of Adjusmnt 330. Thus, the Third Division
lacks jurisdiction over this claim, and it must be dismissed
for want of jurisdiction.

"In response, in the reply to Carrier Ex Parts Sub-
mission, the Organization states that this Board has jurie-
dictionbecause the claim is based on the agreement,  not the
R.R.R. Act. Further, in its Brief to this Board, the Organi-
ration repeats various portions of the Bailuay Labor Act, and
urges that we have jurisdiction to resolve, and to interpret
orapplyagreements.

"Uhils we do not propose to issue an,all-inclusive Amrd
dealing with all aspects of jurisdiction, nonetheless we are
inclinedtoagreewith Carrier in this particular case.
Although, concededly, the Employes have submitted a claim
based upon certain agreement language, nonetheless, the
October 22, 1976 notification :'y the Carrier was specific in
its statement that its action was being taken in accordance
with Section 503 of the R.R.R. Act, which appsare to grant
to Carrier certain assignmsnt, relocation, etc., rights.
Thus, it appears obvious that in this dispute, the central
issue revolves around the rights which may have been granted
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to the Carrier by that Act; and it is an over-simplification
to mrely state that the claim is based on agreement language.

"Were we to issue an Award based on certain language of
the agreement, that would not dispose of the case, because
the record is specifically clear that Section 503 of the Act
wea raised in a timely nanner on the propertry, and thus, a
full exploration of the rights of the ,mrties can only be
achieved after a Section 503 adjudication is wde. Yet,
Ssction 507 precludes us from lraking such a determination,
because it says m dispute or controversy concerning en-
forcement of the provisions of the Title (again, with certain
exceptions not applicable) may be submitted by either party
to an Adjustment Board for final and binding decision.

"As was noted above, Special Board 880 ws created for
just that purpose.

"We do not find it necessary to cite the numerous
Awards of this Division which have held that we are without
jurisdiction to issue awards when exclusive jurisdiction
to resolve disputes under certain circumstances has Bela
Lmnted to other forums. However, we do invite attention
to Award 21706 and 20289. Accordingly, we will dismiss the
claim for lack of jurisdiction."

It is apparent these claims should have been dismissed without further

consideration on their merits.

Even assuming arguendo, the Board could have properly consi-

dered the disputes on their Merits, the claims should have been denied.

The Majority makes a statement which appears to be the major underpinning

for its conclusion that no agreement was reached between the parties in

this case. That statement follows:

"The~first written notice that the Carrier vas finally
going to dispose of the remaining territory on Desk "C" was
set forth in the above mentioned notice of January 21, 1977
The Organization timely answered the Carrier in its letter
of January 24, 1977.

The fallacy of this contention is proven by the record and in

particular the Orsniration's Exhibit TD-6 which wds dated December 3,

1976, addressed to all Train Dispatchers and read as follows:
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"Tain Dispatchers
"On or about January 3, 1977, due to the dispatching

of the Corning Secondary being reassinged to the Atlantic
Region, the following rermining territory handled on the
“CT’  Desk will be transferred to the "D" Desk:

"Rsrrisburg-Buffalo Msin Liue - Fez-well to Molly
"Watsontown Secondary
"Elmira Secondary
"Williamsport Branch and Secondary
"Corning Secondary - CPAD to SR
"Avis Branch

"The Catawissa Branch between Newberry Jet, and
Montgomery will be added to "D" Desk.

R. E. Werremeyer

cc: w. w. Mix
P. J. Kelly

It is noted a copy of this notice along with numerous other notices, was

sent to the Cenerel Chairman, which he ignored. There was an abmdance

of evidence presented to the Board which clearly established that the

General Chairman was advised as early as October 22, 1976, that Desk "C"

was to be abolished. The letter of October 22, 1976, iucluded the fol-

lowing pragraph (5):

"Three ?-day positions of train dispatchers  iu the
Altooua office (Desk C) will be abolished."

There was a meting on November 3 , 1976, which was attended by the vari-

ous General Chairmsn, including General Chairman W. W. Mix. The abolish-

ment of all the positions of Desk "C" and the resultant transfer of the

work formerly psrfoxmed by the incumbents of those positions, wes dis-

cussed in detail and resolved as indicated by the unchallenged evidence

in the record. The Joint Submission contained a Joint Statemr& of

Agreed Upon Pacts., which insofar as relevant read:
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rrOn November 3, 1976, the Carrier and the Orgnisa-
tion met to discuss the equities involved concerning the
proposed transfer of work. As a result of this meeting,
the resultant adjustment of forces, as proposed on
October 22, 1976, was agreed upon by both parties.
However, onlv the effective date as previously proposed
\*a8 objected to by the Organization because of the forth-
coming holiday." (Emphasis Supplied)

There was no argument that the subjects of the discussion

with the General Chairmen were the work eauities resulting from the

contamplated  changes. Horeover, the October 22, 1976 letter clearly

stated in the concluding paragraph that the purpose of the meeting

was "to discuss the work equities involved'!. The several letters,

which Carrier then transmitted,each dealt with the discussions that

took place on November 3, 1976, some of which dealt specifically with

the precise issues presented by these claims. In reference to the

transfer of work from Desk "C" witi the resultant abolishment of the

position, the Carrier called attention to the letter of December 10,

1976 which read:

94r.W. H. Mix, General Chairman
American Train Dispatchers Association
Box 353, RPE #3
Hollyidaysburg, PA 16648

"Dear Sir:

"This will supplement our letter of October 22
Yn which we informsd you that on or about January 3,
1977, Desk C in the Altoons Train Dispatching Office
would be abolished.

'At our conference in Pittsburgh on November 3,
we discussed the reallocation of dispatching terri-
tories amonp the reminins desks in the Altoona Office
and reached the followins understandins:
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1) After the revision of territorv on Desks
B, D and E have been in effect for at least
30 calendar days, the A.T.D.A. wy, if it
feels that one or more of such desks are
overloaded, submit written request to this
office that a joint study be made of such
allegedly overloaded desks.

2) A joint study will be trade by a representa-
tive of the Carrier and a representative of
the A.T.D.A. of the desks in question to deter-
mine if an overloaded condition exists and what
can be done to correct such condition.

3) If theA.T.D.A.  is not satisfied with the
results of the joint study, it mrry then
directly invoke the services of the Joint
Committee established under the National
Agreement of 1937.

If our understanding are correctly stated would you
please sign and return one copy of this letter.

Very WY ~oure,

/S/ J. R. Walsh

Senior Director-Labor Relations"
(Emphasis Supplied)

The General Chatin elected not to respond to this letter. The General

Chairman's failure to respond was at his peril. In Award 22762 (Scheinman)

decided February 29, 1980, the Board said:

"It is obvious, therefore, that the naterial presented
to Carrier by petitioner on October 3, 1978 is properly a
pert of this case. Carrier's election to ignore it - or
at least not to respond thereto - was done at its own
per&?

There is no question the subject of this letter coveredthe transfer of

the dispatching work to Desk 'ID" as well as Desks "B" and "E" from

Desk "C". It is interesting to note, there were no complaints from

the incumbents of Desks "B" and "E". We can assume no such complaints
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were registered because the incumbents were satisfied an understanding

had been effected or that no Agreement was necessary as Carrier had

repeatedly stated on the grounds that Rule 3-C-l wss superseded by the

terms of Section 503 and the 1975 Implementing Agreement.

See Third Division Amrds 3813. (Douglas), 11331 (Coburn), 16448-16449

(Dugan); P.L. Board 214 (Dolnick); P. L. Board $04 -Award 46.

If the General Chairman had signed this letter, there would

be little argument that the issues covered by Awards 23174 & 23175 were

fully resolved by agreement. The Carrier stated categorically that the

parties "reached the followinn understandings". (Emphasis Supplied).

In plain terms, there zas an agreement dealing with the issues

we had here, but after leaving the conference,the General Chairman

refused to sign. It is important to note that he didn't re.iect the

&&tJer, nor did he disoute the tens of the Luderstanding.  By his in-

action, he sought to exercise a veto right over the Carrier's freedom to

make the changes which the Triple R Act granted.

The Eczrd has considered this problen on many occasions and

their attitude is fairly well sunnmrized in Award 6066 (&l&g) (1953),

where ve said:

"The next question is, did Carrier have the right to
unilaterally transfer the clerical work of expensing baybills
from Price to Salt Lake City, the clerical enployes of which
are under a different District Seniority Roster?

See Rule 5 of the parties' effective Agreement. It claims
this right under Rule 21, which is as follows:

'When work of a seniority district and/or
a number of seniority disiz-icts is withdrawn
and established within another seniority dis-
trict, under a centralized bureau or department,
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the rights of the employes directly and in-
directly affected will be established by nego-
tiation and agreement.'

Ordimrily Carrier may not unilate~lly  remove work from
the confines ,of one seniority district and put it in
anotier.

Rule 21 is a rule dealing specifically with the fat-
tual situation before us and is controlling over Rule 3
and 5 of the parties' Agreement, which are general in
character. See Awards 4959, 4933, 5213 and 5220 of ';jis
Division. By the langmge uj+:d the rule does not restrict
or limit the Carrier's right to handle the work as it
thinks best but expressly recognizes 'that it nay withdraw
work from cne seniority district and transfer it to another.
The only condition it places upon CarrierIs right to do so
is that the rights of the employes directly and indirectly
affected will be established by negotiation and agreement
of the parties. See Award 4560 of the Third Division.
This the Carrier sought to do but the Organization refused.
Under such circumstances the Organization is not in posi-
tion to complain  that an agreement to that effect has not
been entered into."

Award 7384 (Rader) follows this decision holding:

"Carrier supports its position on the theory that it
proceeded under the provisions of Rule 21, which reads as
follows:

'When work of a seniority disirict and/or
a number of seniority districts is withdrawn
and established within another seniority dis-
trict, under a centralized bureau or deoert-.
ment, the rights of the employes directly and
indirectly affected will be esabiished by
negotiation and agreement.'

And by the refusal of the Organization to compose the
differences between the parties by proceeding under the
provision of Rule 21, thereby becoming in conflict of
Award 6066 of this Division and citing from that Award
the following:

'Rule 21 is a rule dealing specifically
with the factual situation before us and is
controlling over Rules 3 and 5 of the parties'
Agreement, which are general in character.
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See Awards 4959, 4988, 5213 and 5220 of this
Division. Ry the lanpge used the rule does
not restrict or limit the Carrier's right to
handle the work as it thinks best but expressly
recognizes that it may withdrew work from one
seniority district and transfer it to another.
The only condition it places upon Carrier's
right to do so is that the rights of the
employes  directly and indirectly affected will
be established by negotiation and agreement of
the parties. * * *'

The Organization takes the position that there is a dis-
tinction between the situation considered in Award 6066 and
the application of Rule 21 as the same applies to the instant
case and points out and stresses that part of the Rule "Under
a centralized bureau or department" and that the intent and
purpose of this rule is clearly stated and it does not apply
to a situation being considered here. Hence, that this rule
has no application.

We are of the ooinion that when the Organization MS
served with notice of Carrier's desire to neeotiate under
Rule 21, that it was incumbent upon the Organization to
do so and its failure based on the theory that the rlule
is not applicable, MS not oroper. It would seem that the
Organization in this situation took an extremely Mrrow and
technical view of the situation by its failure to negotiate
and in view of this situation we feel that Carrier was with-
in its right to proceed as it did. We i%il to agree with
Petitioner's contention that Rule 21 and Award 6066 should
not have been considered by the Petitioner prior to its
refusal to negotiate and in view of this these claims fail."

See Award 10807 (Moore) which states the wtter is now Res Judicata. In

Award 13174 (Wolf) we again considered a similar problem and concluded:

"There is no claim that adequate notice was not given.
The issue is over the second condition which, if carefully
read, has reference merely to the apportionment of emoloyes
affected. No restriction is placed by the Rule upon the
Carrier's right to consolidate the districts, but ;icrelv as
to how the enolovas NV be aqnortioned betveen them. 'Ibis
limited right does not orevent Carrier from effectuating the
consolidation nor does it five the Organization a veto over it.

It is inconceivable that, lackin:! an Agreemant on appor-
tionment, Carrier has no recourse but to yield to the condi-
tions requested by the Orsniration. Rather it seems that the
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Carrier has an obligation to seek Agreement in good
u and if it fails to reach an accord, to pro-
ceed under its general managerial prerogatives.
The Organization's recourse, in such event,  would
be to grieve over the question of whether or not
Carrier has carried out its obligation to seek
Avreement in eood faith and has orowrlv apnortioned
the emloves.

If we were to hold that the transfer could not
be made, absent an Ggreement on apportionment, one
would wonder xhy the reauirement was limited to
apportionment. Vny did-the parties not say that
Agreement xst be obtained on all aspects of the
consolidation, its extent, the.operative dates, the
methuis of handling seniority, etc. It is obvious
that the parties only intended a lilnited area in
Fhich Ggreezcnt mtist be socght, the apportionment
of emuloves. A limited area must not be e>roanded
beyond its limits. Tine tail curt not be cc-mitted
to xag the doa. If :‘e are no: to disregard this
requirement as wenforceeble our only recourse is to
assume that the carties intended this Board to Judge
which side its unreasonable in its failure to reach
an Agreement. Under swh a standard we must inevitably
hold for the Carrier for the parties were in Agree-
ment on amortionment. They ):ere in disagreement
over a mztter unrelated to apportionment. Ve cannot
hold that the Carrier ~3s unreasonable in refusing
to yield to ever] condition asked by the Orgsnizntion
when it has agreed cn a.11 but one and as to that one,
the Orgsnizaticn has enothcr re:ourse, to oroceed
under Section 6 of the Railxsy Labor Act.

The Organization held u? the GSreement in order
to force from the Carrier coxessions which the Carrier
was under no obligation to Srsnt. In effect; it sought
to expand the %greer.ent without resorting to the usual
method of seelking emendcents. Vbile the Carrier may
choose to grant swh concessions it is wdcr no obli-
gation to do so, and its ref,xol csnnot, therefore be
deemed cnressonablc." (Emphasis Supplied)

In Award lE337 (Crir.&ll) the matter was decided 3s follo~x:
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“Carrier wrote the General Chairmn of its
intention, then, through representatives of the
designated officer, conferred with the Orgsni-
zation. The result of this conferecce ~2.5 the
General Chsiman’s response that he would re-
consider.

The General Chairman did not reply, and
within five days he was called and written.
Again he did not recly and the work was started
10 days after the ccnfrrence.

The demsnd for PO quic’k a decision and the
restrictive tire lizits placed uRon the Organi-
zation’s officer could be questioned with reason.

But neither does it stand the Organization
in good stead to hsve been afforded the contractual
demnds of conference end negotiations and to

Technically, the Carrier sought to ‘confer and
reach an understanding’ as the rule demnds. The
Orgsniceticn did confer, but did hot follm the
ath to::nrd reechi.ca sn cnd?rs~andinr.

Under the circuxtanceo  of this situation we
find that the Carrier technically ret its require-
ments ; thst the Organization failed to pursue the
opportunities afforded it.” (Snphasis Supplied)

In Second Division Ab:srd 2738 (Smith) that Division said:

“At issue here is the Rrorjer interpretation
and application of Rule 2. which reads:

‘Rule 2. There my be one, t*do, or
three shifts er.ployed. T’hc starting tirce
of any shift sh.all be srrnr.ged by wtual
understanding bctveen the local officer
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'and the employees' com..ittee  based
on the actual service requirements.'

The differences between the parties arose as a
result of the respondent changing the starting time
of shifts. Each shift's starting time ~2s in effect
advanced one hour. Reparaticns  are sought for each
of the named claimants to the extent of pay for
one hour, at the punitive rate.

In brief, the Organization asserts thnt the
starting time of.the shifts, prior to their change,
'had been, in effect, negoziated by virtue of which
fact they (starting times) could not no:r be changed
by the unilateral action of the Carrier, but to the
contrery, liere and are subject to change only in
involving the procedures of Section 6 of the Rail-
way Labor Act, as amended.

On the basis of the record here ;ie conclude that
the above quoted rule ~2s not violated. The Organi-
zation haa consulted, and presented :.!ith ample oppor-
tunity to present evidence of lack of need for the
proposed change. iio such evidence ~2s forthcoming.
The rule, as :rrittcn, conte@ates any change in
starting times oil1 be predicated on the requirements
of the service. IXle the rule BSEG~C~  that, the
psrties ::ill exert their bc-2; er'iort to arrive st 2
riutu21 u"~erctnn's:~z, -,;le I‘ail~re to ~.c!lieve this
end dozs not C?CT‘T :;ith it :;.e ?o::e? Of tI>e Orce.ni-
ration to, ineiz'ect, veto any sl!c:1 cns,?~es.

We conclude that the changes m2de were to meet
the exigencies of t.he service, were not 2rbitrarily
made, or in bsd faith 2nd thJs not in contravention
of Rule 2. See also A-42rd l:SO of this Division."
(Emphasis Supplied)

-. ,
See Second Division Awards 4605 (Williams); 6691 (Bergman)  and 7330 (Van

Wart).
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The theory of the Board'8 decision in each of the foregoing

cases, where there was a contractual requirement to effect certiin

changes "bv mutual azt?emnt or understandin ', is that the Union doe8

not have a right to exercise a veto over the change8 contemplated. As

long as Carrier rrakes a good faith attempt to reach agreement, which

certainly cannot be denied in this case, then the Board will not uuhold

the Petitioner's argument that Carrier is prohibited from msking the

changes effective without their concurrence. Thus, on the strength of

these decisions alone, the claims should have been denied.

There is an additiooal argument pressed by Carrier which,

based on proper rules of evidence and contract construction, required

denial awards in these cases. As noted heretofore, it is Hombook law

that when a person ha8 a duty to speak and remains silent, hi8 silence

will be considered an admission of th8 fact in issue. Regarding the issue

of the General Chairman's duty to speak, the record shows Carrier trade

every good faith effort to handle all aspects of this case by conference

and agreement, to the point of listing all the netters that were to be

discussed and after discussion, those matters that were resolved to the

satisfaction of the Grgani~ation's representatives. The Carrier also

put the General Chairman on notice in each letter that he was expected

to sign or state his disagreement. General Chafmmn Mix did neither.

lhe Board has discussed this problem in a series of awards from

various Divisions and the principle is reflected in A~rd 22700 (Edgett)

recently decided on January 11, 19.30, where it WJS held:

“lhilc it is g?nzrally ;Ic~:e;>tcd that where th~rr?
is a clear and unlmoieuous a;!,:- :'c jTcemcnt, p-zctice
cannot be a determiiui:?~.! -;lct*or; in this case not



c -
.

. ..- I , .

Dissenh to Awards 23174 b 23175 N.’
Page 13 ._,... ‘. 7,’

, . ., ’ . . .‘.y_

'only,was Carrier not the beneficiary of the
separated erea met= of filling vacancies,

/but also the organization obviously nccuiesccd
in the arrznnccent and accested the fruits

. thereof in siicnce and xi:hcut oo.iccticn.~ As
this Division said in Auard Xo. 15G7 (Ives):

'* * * Acquiescence is conduct
frm rhich cay be inferred assent.
Under the doctrine of equitoble~
estoppel a person rry (sic) begre-.
eluded by his silence, when it was
his duty to speak, from asserting
a right ?:hich he otheruise would
have had. * + * '

See also Third Division Amrds Nos. 22031, 22148
and 22213."

In the case covered by Amtrak Arbitration Comittee Xo. 15-U

(UrU V. R.D.) the Arbitration Board (Mr. 11.H. Zuznas) held:

9 %'hile,it my be argued that Carrier's letter
of May 2h, 1971 was cocditional in that it was cub-
ject to 3D2rovsl of a11 interested er.pioge repre-
sentatives 2nd that tkere :~!erc certnin er.olcyc
re?recentetivcs ~:.?O ci '.i SC-, ziw rhcir actual

tender 3. Y!; Xintcr xs entitled to FI 1.1s~ 13,
1971 senicrity daL,e on the 5urlington horthern
;:hcn he did xt c:1oose to enter the c-ploy of
Duriingtco Ilorthem until 1\.!3y 2, 14;'2."
(Emphasis SuFlied)
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The rule of evidence was stated by the Supreme Court of the United

States in Baxter

they said:

I(* * *

et al. v. Dalmigiano, 425 U.S. 308, (1976)when

Indeed, as Mr. Justice Brandeis declared,
speaking for a unanimous court in the Tod case, supra,
which involved 8 deoortation, 'Silence is often evidence
gf the most nerswsive chaxacte<.' 263 U.S., at 153-
154. And just~last Term in t!;lle, supra, the Court recog-
nized that 'Ail\!re to contest an assertion. . . is con-,
sidered evidence ot'acouiesccnce. . . if it wonld have
been rahual under the circumstances to obicct to the
insertion of the question.' 422 U.S., at 176.3"

(Emphasis Supplied)

%hCe ourt based its statement on 3A Wigmore, Evi-
dence, Section 1042 (Chadboum rev. 1970), which reads
as follows:

"Silence, omission, or negative statements, as incon-
sistent:

(1) Silence, etc., as constituting the
impcaching statement. A fzill:re to assert
a fact, when it would have been rztural to
assert it, amounts in effect to an asser-
tion of the nonexistence of the fact. This
conceded as a general principle of evidence
(Section 1071 in). ITcre may be explanations
indicating that the person 'had in truth no be-
lief of that tenor; but the conduct is 'prim
facie' an inconsistency.

There are several common classes of cases:
'(1) Omissions in lezal proceedinns to
assert what would mturally have been as-
serted under the circLmMa.nces.
'(2) Omissions to assert anything or to
speak with such demil or positiveness, &D
&rmcrlv Mrrating, on the stand or
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The important-fact is that the Cener.a.1 Chnirnan Mr. Mix, never

contested the understanding, a fact reflected by the r~Ord*

Other ~srties representing the Claimnts, challenged the change

many aonths later, but the understandings were not reached with

the Office Chairsan nor kth Mr. Swartz, bir. ~ix’s successor.

Whether we consider the mtter one of acquiescence by estopDe1 or

one of.evidentiary failure on the Dart of the Claioacts, the result

is the sauce. A failure to enss:er left Carrier’s assertion un-

challenged. In Award 1.8605 (Ritzer) the principle :as set forth

22 foll.ows:

“This Soard s-st also give weight to the veil
established DrinciDle that mate:lal stctezents oade
by one party and accepted or not denied by the other
lcay be accepted 22 established fact. (Award 9261)”

Award 16fi19 (Srovn):

“The applicable Scoce Rule is inoufficieatly
specific to protect the particular work herein in-
valved, $513 Fctitioners ’ claim nust fall absent a
sho,:ing that such ::or:i had been by custm and usage
reserved exclusively to the explaining cr2ft. . -T‘li=
was not done. On the contrary, Carrier’s re?ated
assertions on the Troserty that like ;:ork had been
done by other crafts i:as rrever challenged by the
Organization.

Footnote cor,ti!:‘;eti

I elsewhere, the mtter now dealt **ith.’
‘(3) Failure to t::l:e the st,:;:d It 111,
when it :.--Id have bee:) n3;ur,-G to do
so. “I (3zD::asic lion the original)
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.
'In view of such assertions renaining un-

contradicted, xe vi11 accept such as fact. The
claim must therefore be denied."

Award 14385 ('Jolf):

"The statement that track indicators vere
operated by other craEts at other locztions, was
made on the property to the Organization and is
admissible. It has been attacked, ho:icvcr, as
mere assertion znj not prcof. Ancrfion which
is not denied althou+ there is both ti::.c and
0 uor'uni'c cy t 0 d. .2 37 i.t> 7:xt be dee-r.eli uncontro-
verted and, thercior?, nroci or‘ its auktanG."

(Emphasis Suoolied)
There are literally hundreds 'of A~ar&'on tic four Divisions which

have reached the same conclusion.

Thus, it was proven by the record that an agreement MS .

reached with all the General Chairmen in;oLved, including a Train Dis-

patcher's V.P. The Claimant's General Chairmen either reneged, or

failed tn reject when he had a duty to spza!:,and under the circum-

stances a3 the Supreme Court has stated it "is considered evidence

of acquiescence."

The bbjority's reference to Award 11068 (?k?lillen)  is mis-

placed. That Award dealt solely with Carrier's failure to give notice '

to the Organization. The Statement of Claim presented to the Board by

the Organization said:

"(a) The Pennslyvania Pailroad Company, hereinafter
referred to as "the Carrier" violatell the Schedule Agree-
ment between the Parties effective June 1, 1960, specifi-
cally Regulation 3-G-1 of Iart I, w:len during a period
beginning AupJst 1, 1960, and ending August 31, 1960, s
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advance notice ms eiven to the General Chairran by the
Carrier concerning the merging of the Zanesville Disptch-
ing District and Dispatching District E in the Cincinnati
office as contemplated by the aforementioned Regulation.

(Emphasis Supplied)

The Organization's "Statement of Facts" declared:

"No advance written notice of such merger of dis-
patching districts was given to the General Chairman of
the Claimant OrLanizetion  by Carrier's Nanager of Labor
Relations pursuant to'ftegulation 3-C-1, cited and quoted
supz3."

Moreover, the Organization conceded no agreement was needed in that case

"because of the fact that all disptching districts
were, and are, within the same SENIORITY district, no
such adjustTents were required in view of the fact that
exercise of rights.within  the same seniority district are
provided for by already existing Agreement Rules."

The Board concluded that:

"Whatever the intent of the parties were, the use
of the word "or" in the Agreemnt is the deciding factor,
so that xhen either the senioritv or disptching districts
are involved thirty (30) days written notice must be given."

Thus, the Doard never reached the issue involved in our case,

.which pertiined to the General Chairman's failure to make an Agreement or

his silent acquiescence in the terms of the Agreement. The only issue

involved in Asmrd 11068 was the failure to give notice and Carrier had

certainly complied with that requirement in the cases represented by

Awards 23174 & 23175.
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The Awards are in error and we dissent.

P- E. IaCosse



LABOR MEMBER’S ANSWER TO CARRIER MEMBERS’ DISSENT TO
AWARD 2317L DOCKET TD-22621 AND AWARD 23175 DOCKET TD-22622

The Carrier Members’ Dissent to Award 2317L Docket TD-22621 and

Award 23175 Docket TD-22622 is without substance or merit and does

not detract from these awards which properly adjudicated these disputes

by interpreting and/or applying the applicable agreement language and

which correctly sustained the claims because there was no agreement

in w r i t i n g  t o cover the manner in which the seniority of  t ra in

dispatchers affected was to be exercised when dispatching districts or

parts thereof were merged.

The Dissenters initially pointed to Award 23193, which was adopted

on the same day as Awards 23174 and 23175, claiming that the instant

claims also should have been dismissed without consideration of the

merits of the claims. An appropriate dissent has been entered to Award

23193 Docket 22930, wherein it was pointed out that the Board in Award

23193 failed to perform its function and accomplish its purpose to

adjudicate the dispute, as contained in Docket TD-22930, by interpreting

and/or applying the Agreement language covering the merging of train

dispatching districts. It is significant to note that the Referee in Award

23193 is also on the panel of arbitrators for Special Board 880. Perhaps

this had some influence in the decison to dismiss the claim for lack

of jurisdiction. It is also significant to note that Award 23193 stated:

“We,xe  we to issue an Award based on certain language of the agreement,
that would not dispose of the case, because the record is specifically
clear that Section 503 of the Act was raised in a timely manner on
the property, and thus, a full exploration of the rights of the parties
can only be achieved after a Section 503 adjudication is made”.
(EMPHASIS SUPPLIED)

(1)



l’he Disscnlrrs  cvntinuc  b y  p o i n t i n g  t o  w h a t  t h e y  b e l i e v e  a p p e a r s

to tw I hc’ major untl<%rpinnin,q  f o r  the M a j o r i t y ’ s  c o n c l u s i o n  t h a t  n o

(I or~~~rn~~nl W~L.L,  rc~~chcd iand quot.e from t h e s e  a w a r d s .> Then the Dissenters

claim ttrcrc was a fal lacy in  this  contention and c ite  from a letter  dated

ilecember 3 , 1976 in support  of  this  contention. However,  the Majority

did consider the December 3, 1976 letter as these awards state:

“On December 3, 1976,  a  notice  was sent  to  al l  Train Dispatchers
advising them that on January 3, 1977, the territory handled on the
“C” Desk would be transferred to the “D” Desk. No written agreement
was entered into pertaining to t~he manner in which seniority of Train
Dispatchers affected by the abolishment of Desk “C” was to be adjusted”.

Rut even more important is  the statement in Awards 23174 and 23175

readin.g:

“There wa.s no meeting of the parties or any a,greement  in writing reached
between them as co the disposition of the remaining territory on Desk
“C” as required by Regulation 3-G-l”.

T h e  D i s s e n t e r s  t r y  t o  o b f u s c a t e  t h e  f a c t  t h a t  n o  a g r e e m e n t  i n

writing was  made  by showing that the Carrier gave notice implying

that all Regulation 3-G-l requires is to give a notice of the intended

changes. The Dissenters even reach the point of contending that silence

left the Carrier’s assertions unchallenged and, as a result, they become

fact, citing awards and court cases in support of  this contention.

However, assertions, whether challenged or otherwise, are not a proper

substitute for  the agreement in writino required. Regulation 3-G-l

clearly states that after proper advance notice “...the manner in which

the seniority of Train Dispatchers affected is to be exercised shall be

adjusted bv agreement, in writing.. .I’.

Awards 23174 and 23175 fully considered the arguments again raised

(2)



by the Carrier Members in their dissent, and the entire record in Dockets

TD-22621 and TD-22622, and correctly ruled that the required written

agreement had not been reached.

A review of Awards 23174 and 23175 will clearly establish that

the Carrier Members’ Dissent to these awards is without substance or

merit and, therefore, the Carrier Members’ Dissent does not, in any

way, detract from the sound reasoning in Awards 23174 and 23175.

J. P. Erickson

Labor Member

(3)


