NATI ONAL RAI LROAD ADJUSTMENT BOARD
Awar d Number 23174

THRD DVISION Docket Number TD-22621

John J, Mangan, Referee

(American Train Dispatchers Association

PAKCI ES TO DI SPUTE: (
(Consol i dated Rail Corporation

STATEMENT OF CLAIM:
System Docket No. CR-8. Case No. 7-2 = Jaimant B. L. Summerson

(a) Please allow 8 hours at time and one half rate on the
following days listed bel ow account working first trick
Section D when | should have been working second trick
Section C
2-6-77 2-13-77 2=20-77 2-27-77

(b) Please allow 8 hours at time and one half rate on the
following days listed bel ow account working second trick
Section D when | should have been working third trick
Section C
2-a- 77 2-15-77 2-22-77 3-1-77

(c) Please allow 8 hours at tinme and one half rate on the
fol lowing days |isted bel ow account working third trick

Section D when | should have been on ny rest day:
2-2-77 2 -9-77 2-16-77 2-23-77

(d) Please allow 8 hours at pro rata rate on the follow ng
days listed bel ow account not working when | should have

been working first trick Section C
2-4-77 2-11-77 2-18-77 2-25-77

OPINION_OF BQOARD: As a result of certain railroad mergers invol ving
the Carrier in this dispute, it was decided that
various rearrangements of train dispatching territories would be
required and that Desk "¢", one of the territories involved, would be
abolished in the Altoona, Pa. office.
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The Carrier notified the Organization in a notice, dated
Cctober 22, 1976, of its proposed plan to abolish that office.
Subsequent to that notice, the Carrier addressed a second notice,
under date of Cctober 26, 1976, to the Organization. It referred to
the contents of the letter, dated Cctober 22, 1976, and also stated
that it proposed to put the plan into effect commencing Decenber 15,
1976 and suggested a neeting for Novenber 3, 1976 at 11 A M at the
Pittsburgh Office to discuss the work equities.

A meeting was held on Novenber 3, 1976, at which time the
rearrangenments of the Dispatching Desks were discussed. Also
di scussed was the possibility that Desk "D" nmay be overworked,
A thirty-day trial period was discussed and a re-evaluation was to
be made after that tinme.

On Decenber 3, 1976, a notice was sent to all Train
Di spatchers advising them that on January 3, 1977, the territory
handl ed on the "c" Desk woul d be transferred to the '"»" Desk.
No witten agreement was entered into pertaining to the manner in
which seniority of Train Dispatchers affected by the abolishment of
Desk "¢ was to be adj usted.

Under notice, dated January 21, 1977, the Division Super-
intendent sent a notice to the Caimant which stated that, effective
January 21, 1977, the remaining territory handled on the "C" Dis-
patcher Desk will be transferred to the "n" Dispatcher Desk and
that on January 24th, his position on "c" Desk will be abolished.
It was suggested thal he exercise seniori ty as pr0v1ded by the
Regul ati ons. o .

The Car rier finalized such arrangemefits on or about
January 24, 1977 when it abolished Desk “C" and transferred the
work of that desk to° the D" D spatching Desk. The ¢laimant was
di spl aced from Desk "c" and transferred to Desk "0", The Ceneral
Chairman informed the di Vi Si On Superintendent on January 24, 1977
that by abolishing Traim Dispatching Desk "C'" and adding part “of
t he territory to. Train Dispatching. Desk.'D", that.it was in
vioclation of Regulatmn 3-G-1 of theP.R R Schedul e Agreement.

The Claimant, thereafter, filed this clai munder Regulation 3- G |
of the Agreerrent between the parties upon the ground that the
Organi zation had not agreed to the proposed changes in witing.
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The Carrier opposed the claimand urged that it should be
dismssed for want of jurisdiction. It asserted that the provisions
of Regulation 3-G 1, under which this claimwas filed, had been
superseded by the provisions of Section 503 of the Regional Rail
Reorgani zation Act of 1973.

Section 3-G| is material to this case and is quoted:

"Wien seniority or dispatching districts or parts thereof
are nerged or separated, not less than thirty (30) days'
advance notice thereof will be given, in witing, by the
Manager of Labor Relations to the General Chairman, and
the manner in which the seniority of Train D spatchers
affected is to be exercised shall be adjusted by agree-
ment, in witing, between the General Chairman and the
Manager of Labor Relations,"

The Carrier is not persuasive in asking for dismssal of
the instant case on the jurisdiction basis it is urging. This Board
may adj udi cate the dispute upon the |anguage contained in the Agreenent
by interpreting and/or applying the Agreenent as witten in accordance
with the provisions of the Railway Labor Act. W find, therefore,
that the Carrier's defense that this Board does not have jurisdiction
of the subject matter of this dispute has no nerit.

The Carrier also asserted that, if Regulation 3-GI| did
cover this dispute, that it had conplied with that section; that
proper notice was given to the Organization of the proposed changes;
that it had meetings with the Organization and reached a neeting of
the mnds; that the General Chairman did not acknow edge, in witing,
the notice sent to him nor did he signify any disagreenent with the
terms of the understanding; that the Organization's representatives,
apparently, did nothing to oppose the proposed changes and said
nothing when it was their duty to speak out; instead they ostensibly
concurred in the arrangements to be mades that the only inference
that could be drawn by the Carrier was that the Organization acquiesced
in the action to be taken by the Carrier; that the Organization is,
therefore, estopped fromcontesting the action taken. No evjdence
\alas submtted to indicate that the Carrier had suffered any irreparable

anage,
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The Organization avers that Regulation 3-C-| applies when
either seniority or dispatching districts are involved and that
thirty days' notice must be given when seniority ordispatching
districts are involved; that there had been discussions about the
abol i shnent of Desk "¢", but that no agreenent had ever been reached
as required by 3-C1; that the O-ganization cannot be estopped from
proceeding with this claim because the first notice that it received
that actual steps were to be taken concerning the disposition of the
remai nder of Desk ™C' dispatching territory was in the notice sent
to Caimant on January 21, 1977, advising himof the abolishing of
Desk "c"; that the Organization inmediately responded to such notice
on January 24, 1977; that its action was tinmely, therefore, cannot
be charged with abstaining fromtaking action or acquiescing in the
Carrier's action. The Organization argued further that in view
t hereof, the claimshould be sustained.

Upon considering all facets of the present claim we find
that the word "or" in the Agreenment is the deciding factor, sothat
when either the seniority or dispatching districts are involved
thirty (30) days witten notice must be given.

The first witten notice that the Carrier was finally
going to dispose of the remaining territory on Desk "C" was set
forth in the above nmentioned notice of January 21, 1977. The
Organi zation timely answered the Carrier in its. letter of
January 24, 1977.

There was no neeting of the parties or any agreenent in
witing reached between themas to the disposition of the remaining
territory on Desk "c'" as required by Regulation 3-CI.

W can only conclude that the Agreenent has been viol ated.
(See Award 11068)

W now turn ourattention to that part of the claimwhich
requests conpensation.

The Organization, on Record page 12, points out the basis:
for the clains entered and explains that no additional conpensation
I's requested for days when the O ai mant worked the same trick on the
sane day of the week after the inproper abolishnent of his position,
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and the amount payabl e under this claimwhen the time and one-hal f
rate was claimed is the difference between the pro rata or straight
tine rate received and the time and one-half rate now being clai ned.

Section 7-B-1 of the Agreement states:

"Any adjustnent grow ng out of clainms covered by this
Regul ation (7-B-1) shall not exceed in amunt the
difference between the amount actually paid the

clai mant by the Company, and the amount he would

have been paid by the Conpany, if he had been properly
dealt with under this Agreenent."”

It is, therefore, the ruling of the Board that the claim
I's sustained as provided in 7-B-1 of the Agreement.

The Organization submitted a notice to this Board, dated
March 17, 1979, which it had received fromthe Carrier. The Carrier
objected to the adm ssion of the notice into the Record of the
di spute on the ground that it had not been submtted on the property.
The argument of the Carrier is nost persuasive. W find., therefore,
no consi deration may be given to the said notice because it had not
been subnmitted on the property.

FINDINGS: The Third Division of the Adjustment Board, upon the whole
record and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Employes imvolved in this dispute
are respectively Carrier and Enployes within the meaning of the
Rai | way Labor Act, as approved June 21, 1934;

That this Division of the Adjustnment Board has jurisdiction
wer the dispute involved herein; and

That the Agreenent was viol ated.
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A WA RD

Caimsustained in accordance with the above findings.

NATI ONAL RAl LROAD ADJUSTMENT BOARD
Bv Order of Third Division

ATTEST:

ecutlve Secretary

Dated at Chicago, Illinois, this 18th day of February 1381.



CARRIER MEMBER' S DI SSENT
TO
AWARDS 23174 A 23175, DOCKETS TD-22621 & TD- 22622
(REFEREE MANGAN)

On the date the foregoing awards were adopted, the Division
adopted dismssal Award 23193 (Sickles) in an identical case which re-
jected the Organization's position dealing with this Board' s jurisdic-
tion. There we said:

"Because the Carrier has rai sed the 503 defense on the
Property, it suggests that the dispute is not 1|groperly be-
ore this Division because of Section 507 of Title V. That
section asserts that anydispute or controversy wth respect
to the interPretation, application or enforcenent of the
provisions of Title V (Wwth certain exceptions not here
applicable) may be submtted by either party to an Adjust-
ment Board for final and binding decision thereon, as pro-
vided in Section 3 Second of the Railway |abor Act.

"A Special Board of Adjustnent has been established
pursuant to an agreement between the Carrier and the Organ=
izations (i ncl uding ATPA), whi ch Beaxd i s desi gnat ed as
Speci al Board of Adjustment 880. Thus, the Third Division
| acks jurisdiction overthis elaim, and it nust be dism ssed
for want of jurisdiction.

"In response, in the reply to CarrierEx Parte Sub-
mssion, the Organization states that this Board has juris-
di ctionbecause the claimis based on the agreement, not the
RRR Act. Further, inits Brief tothis Board, the Organi-
ration repeats various portions of the Railway Labor Act, and
urges that we have jurisdiction to resolve, and to interpret

or apply agreements.

"while we do not propose to i ssue an all-inclusive Award
dealing with all aspects of jurisdiction, nonetheless we are
inclined to agree withCarrier inthisparticul ar case.

Al though, concededly, the Employes have submtted a claim
based upon certain agreenent |anguage, nonethel ess, the
Cctober 22, 1976 notification y the Carrier was specific in
its statement that its action was being taken i n accordance
with Section 503 of the ReReRa Act, which appeaxs to grant
to Carrier certain assignment, relocation, etc., rights.
Thus, it appears obvious that in tais dispute, the central

i ssue revolves around the rights which nay have been granted
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to the Carrier by that Act; and it is an over-sinplification
to merely state that the claimis based on agreement |anguage.

"Were we to issue an Award based on certain language of
the agreement, that would not dispose of the case, because
the record is specifically clear that Section 503 of the Act
was raised inatinely manner on the property, and thus, a
full exploration of the rights of the parties can only be
achieved after a Section 503 adjudication is mde. Yet,
Saction 507 precludes us frommaking such a determnation,
because it says any dispute or controversy concerning en-
forcement of the provisions of the Title (again, with certain
exceptions not applicable) may be submtted by either party
to an Adjustnent Board for final and binding decision.

"As was noted above, Special Board 880 was created for
just that purpose.

"We do not find it necessary to cite the nunerous
Awards of this Division which have held that we are without
jurisdiction to issue awards when exelusive jurisdiction
to resolve disputes under certain circunstances has been
granted to other forums. However, we do invite attention
to Award 21706 and 20289. Accordingly, we will disniss the
claimfor lack of jurisdiction."

It is apparent these clains should have been dismssed without further
consi deration on their nerits.

Even assum ng arguende, t he Board coul d have properly consi -
dered the disputes on their Merits, the clainms should have been deni ed.
The Majority makes a statement Whi ch appears to be the nmajor underpinning
for its conclusion that no agreement was reached between the parties in
this case. That statenent follows:

~ "The first witten notice that the Carrier was finally
going to dispose of the remaining territory on Desk "C" was
set forth in the above nentioned notice of January 21, 1977
The Organization tinely answered the Carrier in its letter
of January 24, 1977.
The fallacy of this contention is proven by the record and in

particul ar the Organization's Exhibit TD-6 which was dat ed Decenber 3

1976, addressed to all Train Dispatchers and read as foll ows:
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"Train Di spatchers

"On or about January 3, 1977, due to the dispatching
of the Corming Secondary being reassinged to the Atlantic
Regi on, the following remaining territory handl ed on the
"C"peskwWi || be transterred to the “p* Desk:

"Rsrrisburg-Buffal o Main Line - Farwell t0o Mol |y

"WatsontownSecondary

"Elmra Secondary

"Williamsport Br anch and Secondary

"Corning Secondary = CPAD to SR

"Avis Branch

"The Catawissa Branch bet ween Newberry Jet, and
Montgomery will be added to "D" Desk.

R. E. \\érreneyer

cc. W W Mx
P. J. Kelly

It is noted a copy of this notice along with nunmerous other notices, was
sent t 0 t he General Chai rman, which he ignored. There was an abundance
of evidence presented to the Board which clearly established that the
General Chairman was advised as early as Cctober 22, 1976, that Desk "C"
was to be abolished. The letter of October 22, 1976, included the fol -
| owi ng paragraph (5):

"Thr ee 7=day positions of train dispatcher inthe
Altoona of fice (Desk C) wll be abolished."

There was a neting on Novenber 3, 1976 which was attended by the vari-
OUS General Chairmen, i ncluding Ceneral Chairman wW M x. The abol i sh-
nment of all the positions of Desk "G" and the resultant transfer of the
work fornerly performed by the incunbents of those positions, was dis-
cussed in detail and resolved as indicated by the unchallenged evidence
in the record. The Joint Subm ssion contained a Joint Statement of

Agreed Upon Pacts., which insofar as relevant read:
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"on Novenber 3, 1976, the Carrier and the Organiza=
tion met to discuss the equities involved concerning the
proposed transfer of work. As a result of this neeting,
the resultant adjustment offorces, as proposed on
Cctober 22, 1976, was agreed upon by both parties.
However, only the effective date as Breviously proposed
was objected to by the Organization because of the forth-
comng hol i day. " (Enphasi s Suppl i ed)

There was no argument that the subjects of the discussion

with the General Chairmen were the work eauities resulting from the
contemplated changes. Moreover, the Cctober 22, 1976 letter clearly
stated in the concluding paragraph that the purpose of the neeting
was "to discuss the work equities involved!. The several letters,
which Carrier then transmitted, each dealt with the discussions that
took place on Novenber 3, 1976, sone of which dealt specifically with
the precise issues presented by these clains. In reference to the
transfer of work fromDesk "C™ withthe resul tant abolishnent of the
position, the Carrier called attention to the letter of Decenber 10,
1976 which read:

94r. W M. MXx, General Chairman

American Train Dispatchers Association

Box 353, REE #3

Hol | yi daysburg, PA 16648

"Dear Sir:

"This will supplenent our letter of Cctober 22

in whi ch we informed you that on or about January 3,

1977, Desk Cin the Altoona Train Dispatching Ofice

woul d be abol i shed.

At our conference in Pittsburgh on Novenber 3,
we discussed the reallocation of dispatching terri-

tories among the remining desks in the Altoona Office
and reached the follow ns understandins:
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1) Afterthe revision of territory onDesks
B, D and E havebeen in effect for at |east
30 calendar days, the AT.D.A wy, if it
feels that one or nore of such desks are
over| oaded, submitwitten request to this
office that a joint study be made of such
al l egedl y overloaded desks.

2) Ajoint study will be made by a representa-
tive of the Carrier and a representative of
the A.T.D.A. of the desks in question to deter-
minei f an overl oaded condition exists and what
can be done to correct such condition

3) If the A.T.D.A.is not satisfiedwith the
results of the joint study, it may then
directly invoke the services of the Joint

Comm ttee established under the Nationa
Agreement of 1937.

If our understanding are correctly stated woul d you
pl ease sign and return one copy of this letter.

Very truly yours,
/S/ J. Re Wl sh

Senior Director-Labor Relations"
(Enphasis Supplied)

The General Chairman el ected not to respond to this letter. The General
Chairman's failure to respond was at his peril. In Award 22762 (Scheinman)
deci ded February 29, 1980, the Board said:
"It is obvious, therefore, that the mterial presented

to Carrier by petitioner on Cctober 3, 1978 is properly a

pert of this case. Carrier's election to ignore it = or

at least not to respond thereto = was done at its own

peril.”?
There is no question the subject of this letter coveredthe transfer of
the dispatching work to Desk "D" as wel | as Desks "B" and "E" from
Desk "¢". It is interesting to note, there were no conplaints from

t he i ncunbents of Desks "B"™ and "E". W can assune no such conplaints
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were registered because the incunbents were satisfied an understanding
had been effected or that no Agreement was necessary as Carrier had
repeatedly stated on the grounds that Rule 3-C-| was superseded by the
terns of Section 503 and the 1975 Inplenenting Agreenent.

See Third D vi si on Awards 3813, (Dougl as), 11331 (Coburn), 16448-16449
(Dugan); P.L. Board 214 (Dol nick); P. L. Board $04 - Award 46.

If the General Chairman had signed this letter, there would
be little argunent that the issuescovered by Awards 23174 & 23175 were
fully resolved by agreement. The Carrier stated categorically that the
parties "reached t he following understandi ngs". (Enphasis Supplied).

In plain terns, there was an agreenent dealing with the issues
we had here, but after leaving the conference,the Ceneral Chairman

refused to sign. It is inportant to note that he didn't reject the

letter, nor did he disoute the terms of the understanding. By his in-

action, he sought to exercise a veto right over the Carrier's freedomto
make the changes which the Triple R Act granted.

The Board has considered this problem on many occasi ons and
their attitude is fairly well summarized in Award 6066 (Wenke) (1953),
where we said:

"The next question is, did Carrier have the right to
unilaterally transfer the clerical work of expensing waybills
from Price to Salt Lake City, the clerical enployes of which
are under a different District Seniority Roster?

See Rule 5 of the parties' effective Agreement. It clains
this right under Rule 21, which is as follows:

'When work of a seniority district and/or
a nunber of seniority disticts i S wthdrawn
and established within anotherseniority dis-
trict, under a centralized bureau or departnent,
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the rights of the enployes directly and in-
directly affected will be established by nego-
tiation and agreenent.'

Ordinzrily Carrier may notunilaterdlly renove work from
the confines of one seniority district and put it in
another.

Rule 21 is a rule dealing specifically with the fae~
tual situation before us and is controlling over Rule 3
and 5 of the parties' Agreement, which are general in
character. See Awards 4959, 4933, 5213 and 5220 ofthis
Dvision. By the language used the rule does not restrict
or limt the Carrier's right to handle the work as it
thinks best but expressly recognizes that it nay wthdraw
work from cne seniority district and transfer it to another.
The only condition it places upon Carrier’s right to do so
Is that the rights of the enployes directly andindirectly
affected will be established by negotiation and agreenent
of the parties. See Award 4560 of the Third Division.
This the Carrier sought to do but the Oganization refused.
Under such circumstances the Organization i S notin posi-
tion to complainthat an agreenment to that effect has not
been entered into."

Award 7384 (Rader) follows this decision holding:

"Carrier supports its position on thetheory that it
?r?feeded under the provisions of Rule 21, which reads as
ol | ows:

"When Work of a seniority district and/or

a nunber of seniority districts is wthdrawn

and established within another seniority dis-

trict, under a centralized bureau or depart-

nent, the rights of the enployes directly and

indirectly affected will be esmbiished by

negotiation and agreenent.'

And by the refusal of the Organization to conpose the
differences between the parties by proceeding under the
provision of Rule 21, thereby becomng in conflict of
Award 6066 of this Division and citing fromthat Award
the fol |l ow ng:

"Rule 21 is a rule dealing specifically
W th the factual situation before us and is
controlling over Rules 3 and 5 of the parties'

Agreement, which are general in character



Dissent to Awards 23174 & 23175
Page 8 .

See Awards 4959, 4988, 5213 and 5220 of this
Division. Ry the Yansuage used the rule does
not restrict or limt the Carrier's right to
handl e the work as it thinks bestbut expressly
recogni zes that it may withdrew work from one
seniority district and transfer it to another
The only condition it places upon Carrier's
right to do so is that the rights of the
employesdirect|ly and indirectly affected wll
be established by negotiation and agreenent of
the parties. * * *!

The Organization takes the position that there is a dis-
tinction between the situation considered in Award 6066 and
the application of Rule 21 as the same applies to the instant
case and points out and stresses that part of the Rule "Under
a centralized bureau or department” and that the intent and
purpose of this rule is clearly stated and it does not apply
to a situation being considered here. Hence, that this rule
has no application.

V¢ are of the opinion that when the Organization M
served with notice of Carrier's desire to negotiate under
Rule 21, that it was incumbant upon the Organizationto
do so and its failure based on the theory that the Rule
s not applicable, was notproper. It would seemthat the
Organi zation in this situation took an extrenely marroew and
technical view of the situation by its failure to negotiate
and in view of this situation we feel that Carrier was wth-
inits right to proceed as it did. We fail to agree with
Petitioner's contention that Rule 21 and Award 6066 shoul d
not have been considered by the Petitioner prior to its
refusal to negotiate and in view of this these claims fail."

See Award 10807 (Moore) which states the witer is now Res Judicata. In
Award 13174 (Wl f) we again considered a simlar problem and concl uded:

"There is no claimthat adequate notice was not given.
The i ssue is over the second condition which, if carefully
read, has reference nerely to the apportionnent of enoloyes
affected. No restriction is placed by the Rule upon the
Carrier's richt to consolidate the districts, but rerely as
to how t he emploves NV be annortioned betwsen them. This
limted right does not orevent Carrier fromeffectuating the
consol i dati on nordoes it give the Organization @ veto over it.

~ It isinconceivable that, lacking an Agreement ON appor -
tionment, Carrier has no recourse but to yield to the condi-
tions requested by the Organization. Rather it seens that the
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Carrier has an obligation to seek Agreenent in good
faith and if it fails to reach an accord, to pro-
ceed under its general managerial prerogatives

The Organi zation's recourse, in such event,woul d

be to grieve over the question of whether or not
Carrier has carried out its obligation to seek
Agreement i n eood faith and has orow |V apportioned
t he emploves.

If we were to hold that the transfer could not
be nade, absent an Agreerent on apportionment, one
woul d wonder why the rzauirement waslimted to
apportionment. wny did-the parties not say that
Agreenent must be obtained on all aspects Of the
consolidation, its extent, the operative dates, the
metheds Of handling seniority, etc. It is obvious
that the parties only intended a limited area in
vhich Agreement must be sought, the apporti onment
of emploves. Alimted area must not be expanded
beyond its limts. The tail curt not be cermitted
to wag the dog., |f we are nct to disregard this
requirement as unenforceeble our only recourse is to
assume that the parties intended this Board to Judge
which side was unreasonable in its failure to reach
an Agreement. Under sueh a standard we nust inevitably
hold for the Carrier for the parties were in Agree-
ment on arportionment. They were in di sagreenent
over a rmatter unrelated to apportionnment. We cannot
hol d that the Carrier was unreasonable in refusing
to yield to every condition asked by the Organization
when it has agreed en 211 but one and as to that one,
t he Organization has znotrer recourse, t 0 proceed
under Section 6 of the Railway Labor Act.

The Organization held up the Agreerent in order
to force fromthe Carrier concessicns whick the Carrier
was under no obligation to grant. |In effect; it sought
to expand the zgreerent wWithout resorting to the usua
met hod of ssekxing zrendments. While the Carrier may
choose to grant such concessions it is under no obli-
gation to do so, and its refusal cannot, therefore be
deened unrezsoneble.”  (Enphasi sSupplied)

I n aAward 18397 (Criswell) the matter was deci ded zs follows:
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“Carrier wote the General Chazirman of its
intention, then, throughrepresentatives of the
designated officer, conferred with the organi-
zation. The resultof thi s conference wasthe
CGeneral Chairman's response that he would re-
consi der

The CGeneral Chairman did not reply, and
within five days he was called and witten.
Again he did not reoly and the work was started
10 days after the ccnfrrence.

The @emand for PO quick a decision and the
restrictive tire limits pl aced upon the Organi -
zation's officer could be questioned with reason.

But neither dces it stand the Organization
in good stead to have been afforded the contractua
dermands Of conference snd negotiations and to
aprarently forfeit them by nen-revly.

Technically, the Carrier sought to ‘confer and
reach an understanding’ as the rul e cemands. The
Organizaticn did confer, but did hot folicw» the

ath toward reachink 2n understanding,

Under the cireuzstances of this situation we
find that the Carrier technically ret its require-
ments ; thst the Organization failed to pursue the
opportunities afforded it.” (Emphasis Supplied)

In Second Division Award 2738 (Smth) that Division said:

“At issue here is the proper interpretation
and application of Rule 2. which reads:

‘Rule 2. There may be one, two, Or
three shifts employed. The starting tire
of any shift shall be arranged by mutual
under st andi ng bctveen the local officer




Di ssent to Awards 23174 & 23175
Page 11

"and the enpl oyees' committee based
on the actual service requirenents.’

The differences vetween the parties arose as a
result of the respondent changing the starting time
of shifts. Each shift's starting tine was in effect
advanced one hour. Reparaticns are sought for each
of the named claimants to the extent of pay for
one hour, at the punitive rate.

In brief, the Organization asserts thnt the
starting time of-the shifts, prior to their change,
"had been, in effect, negotiated by virtue of which
fact they (starting times) could not now be changed
by the unilsteral action of the Carrier, but to the
contrary, were and are subject to change Only in
involving the procedures of Section 6 of the Rail-
way Labor Act, as anmended.

On the basis of the record here we conclude that
the above quoted rule was not violated. The O gani-
zation was consulted, and presented -with anpl e oppor -
tunity to present evidence of 1ack of need for the
proposed change. o such evidence was forthcom ng.
The rul e, as written, conterplates any change in
starting tices will be predicated on the requirenents
ofthe service. W%hile the rule assursgthatthe
parties will exert thelr tzst erfort {0 zrrive 2t 2
riutual unczersisnoing, the r'eilvre 10 achieve tNIS
end dozs NOt carrs with It tae vower of Lthe Orseni-
zation t 0O, in-errect, Vel O eny sueh changas,

VW concl ude that the changes made were to meet
t he exi genci es of the service, Were not zrbitrarily
made, or in bsd faith 2nd thus not in contravention
of Rule 2. See also award 1220 of this Division."
(Enphasi s Suppl i ed)

See Second Division Awards 4605 (WIliams); 6691 (Bergman)and 7830 (Van

Vrt).
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The theory of the Board's decision in each of the foregoing
cases, where there was a contractual requirenent to effect certain

changes "bv nutual azreement Or understandin ', i S that the Union doe8

not have a right to exercise a veto over the change8 contenplated. As
longas Carrier makes a good faith attenpt to reach agreement, which

certainly cannot be denied in this case, then the Board will not upheld

the Petitioner's argunent that Carrier is prohibited frommaking the
changes effective without their concurrence. Thus, on the strength of
t hese deci sions al one, the elaims shoul d have been deni ed.

There i s an additional argument pressed by Carrier which,
based on proper rules of evidence and contract construction, required
denial awards in these cases. As noted heretofore, it is Honbook |aw
that when a person ha8 a duty to speak and remains silent, hi8 silence

will be considered an adm ssion »f ta2 faect in isSsue. Regardingtheissue

of the General Chairman's duty to speak, the record shows Carrier made
every good faith effort to handle all aspects of this case by conference
and agreenent, to the point of listing all the matters that were to be
di scussed and after discussion, those matters that were resolved to the
satisfactionof theOrganization'srepresentatives. The Carrier also
put the CGeneral Chairman on notice in each letter that he was expected
to sign or state his disagreement. General Chairman M x did neither.

The Board has discussed this problemin a series of awards from
various Divisions and the principle is reflected in Award 22700 (Edgett)

recently decided on January 11, 193n, where it was hel d:

_ "While it IS generally accented that where there
IS a clear and unambiguous rul: v agreement, practice
cannot be a determinuri-» Tctar: in this case not
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(utu V.

’, [

‘only was Carrier not the beneficiary of the
separat ed area method of filling vacancies,
.but al so the organi zation obvi ousl y acguiesced
in the arranze~ent and accexted the fruifs
thereor 1N silence and =itncut oo neticn, AS
this Division sard I n award o, 15te7(Ives):

** ¥ ¥ Acqui escence i s conduct
from which may be i nferred assent.
Under the doctrine of equitable:
estopprel a person zy (SiC) be pre-
cluded by his silence, when it was
his duty to speak, frex asserting
a right which he otherwise Woul d
have had. * * %!

See al so Third Division Avards Nos. 22083, 22148
and £2213."

In the case covered by Antrak Arbitration Committee No. 15-11

N.)the Arbitration Board (Mr. N.H., Zunas) hel d:

' "While it ny be argued that Carrier's letter
of May 2b, 1971was conditional in that it was sub-
ject t 0 2porovsl of cll i nterested erpioye repre~
sentatives and that there were certain ernleve
net zive their actual

renresentztives who a‘: net

approvel, Tiie Beurd is of twne ovinien thai the
gilence on tn? part of such revresentotives was
tantamount to surnreval, IT is universelly ac-

cepted tnat wiere, 23 nsre, dhere is nc action
where actisan iz called for, zuch intesicn or
silence ceonctititag nonuiescence and socesiance
of th2 ter-s and cenii mrpranpand,

is no a:si_, n or iind that Switech-
tender R. Y. Winter was cntitled 10 a jzy 13,
197). senicrity date on the Burlington Nerthern
vhen he 2id not chosze 1O enter the cmploy Of
Burlingtzn Horthera until May 2, 1672."
(Enphasi s supvlied)

aprarrad, There
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The rule of evidence was stated by the Supreme Court of the United
States in Baxter et al. v. Palmigiano, 425 U S. 308, (1976)when
they said:

"* * * |ndeed, as M. Justice Brandeis declared,

\iﬁ_eaki_ng for a unanimous court in the Tod case, supra,
i ch involved 8 depertation, 'Silence is often evidence

%f t he nMDSt persuvasive character.’ 263 U S, at 153-
54,  And just last Termin iale, supra, the Court recog-

nized that 'fajlure to contest an assertion. . . iS conw
gidered evi dence of acauiescence. . . If it would have

been ratural under the circunmstances to obicct to the
insertion of the guestion.' 422 U.S., at 176."
(Enphasi s Suppli ed)

3The court based its statenent on 3A Wigmore, Evi-
dence, Section 1042 (Chadboumrev. 1970}, which reads
as follows:

"Silence, omssion, or negative statements, as incon-
sistent:

(1) Silence, etc., as constituting the
impeaching Statement. A failure to assert
a ract, when it would have beennatural to
assert it, anmounts in effect to an asser-
tion of the nonexistence of the fact. This
conceded as a general principle of evidence
(Section 1071 infra). There way be expl anations
indicating that the person "had in truth no be-
lief of that tenor; but the conduct is 'prim
facie' an inconsistency.

There are several common classes of cases:
"(1) Omssions inle:ml proceedings tO
assert what woul d maturally have been as-
serted under the circumstances.
'(2) Omssions to assert anything or to
speak with such detail or positiveness, when
formerly narrating, on the stand or
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The inportant-fact is that the General Chairman M. M X, never
contested the understandi ng, a fact reflectedbytherecord.
Other parties representing the Claimznts, chal | enged t he change
many aonths later, but the understandings were not reached with
the O fice chairzan nor with M. Swartz, bir. Mix's successor.
Whet her we consider the matter one of acqui escence by estoppel oOr
one of ‘evidentiary failure on the part of the daioacts, the result
isthe sare. Afailure to znswer 1eftCarrier’s assertion un-
challenged. In Award 186C5(Rirer) the principle was set forth
22 follows:
“This Board must al S0 give weight to the well

establ i shed rrinciple that material stotements made

by one party and zccepted or not denied by the other

may be accepted asestablished fact. (Award szé1)"
Awar d 1€819 (Brown):

“The applicable Scote Rul € i s insufficiently

specific to proteet the particular work herein in-

volved, thus Fetitioners ' claim must fall absent a

showing that such -orx had been by custcn and usage

reserved exclusively to the explaining craft.This

was not done. Onthecontrary, Carrier’s repeated

asserticng ONn the zroperty that |i ke work had been

done by ot her crafts was never chal | enged by the
Organi zati on.

Foot not e continued:

'elsewhere, the matter nowdealt with.'
"(3)Failure tO ¢ake the stund 2t all,
when It would nave Leen naturn: 10 dO
S0. ' (Zmphasic in theoriginal)
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"Inviewof such assertions remaining un-
contradicted, we will accept such as fact. The
claimnust therefore be denied.”

Award 14385 (volf):

"The statenment that track indicators were
operated by other erafts at other locations, was
made on the property to the Organization and is
admssible. It has been attzcked, however, as
vere assertion snd not prcof. A2 agsecertion which
is not denied althousn thereis both tiwe and
0 vortunity t 0d=nyit, must Le deemed uncontiro-
verted and, therefore, oroei Or' ItS sudstance.”

(Enphasi sSupolied)
There are literally hundreds 'of Awards on the four Divisions which

have reached the sane concl usion.

Thus, it was proven by the record that an agreenment M
reached with all the General Chairmen imsolved, including a Train Dis-
patcher'sv.P. The Caimant's General Chairnmen either reneged, or
failed o reject when he had a duty to speel,and under the circum
stances as the Supreme Court has stated it "is considered evidence
of acqui escence.”

The Majority's reference to Anard 11068 {McMillen)is m s-
placed. That Award dealt solely with Carrier's failure to give notice
to the Organization. The Statement of Caimpresented to the Board by
the Organization said:

"(a) The Pennslyvani a Railroad Conpany, hereinafter

referred to as "the Carrier" vionlatedthe Schedul e Agree-
nment between the Parties effective June 1, 1960, specifi-

cally Regulation 3~5-1 of rart |, when during a period
begi nni ng August 1, 1960, and endi ng August 31, 1960, no
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advance notice was given to the General Chairman by the

Carrier concerning the nerging of the Zanesville Dispatch-

ing District and [jspatchin% District Ein the G ncinnat

office as contenplated by the aforenentioned Regulation
(Enphasi s Suppl i ed)

The Organization's "Statenent of Facts" declared:

"No advance witten notice of such nerger of dis-
patching districts was given to the CGeneral Chairman of
the O almant Organization by Carrier's Manager of Labor
Rel ations pursuant to Regulation 3-C-1, cited and quoted
supra."”

Moreover, the Or gani zati on conceded no agreenent was needed in that case

"because of the fact that all disnatching districts

were, and are, within the same SENICRITY district, no
such adjustments were required in viewof the fact that
exerci se of rights within the same seniority district are
provided for by already existing Agreement Rules."
The Board concl uded that:
"What ever the intent of the parties were, the use
of the word "or" in theAgreement i s the deciding factor,
so that when either the senjoritv or dispatching districts
are involved thirty (30) days witten notice nust be given."

Thus, the Board never reached thei Ssue involved in our case,
which pertained to the General Chairman's failure to make an Agreenent or
his silent acquiescence in theterms Of the Agreement. The only i SSue
involved in Award 11068 was the failure to give notice and Carrier had
certainly conplied with that requirement in the cases represented by

Avards 23174 & 23175.




Dissent to Awards 23174 & 23175
Page 18

The Awards are in error and we dissent.
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LABOR MEMBER'S ANSWER TO CARRIER MEMBERS’' DISSENT TO
AWARD 23174 DOCKET TD-22621 AND AWARD 23175 DOCKET TD-22622

The Carrier Members’ Dissent to Award 23174 Docket TD-22621 and
Award 23175 Docket TD-22622 is without substance or merit and does
not detract from these awards which properly adjudicated these disputes
by interpreting and/or applying the applicable agreement language and

which correctly sustained the claims because there was no agreement

in  writing to cover the manner in which the seniority of train

dispatchers affected was to be exercised when dispatching districts or
parts thereof were merged.

The Dissenters initially pointed to Award 23193, which was adopted
on the same day as Awards 23174 and 23175, claiming that the instant
claims also should have been dismissed without consideration of the
merits of the claims. An appropriate dissent has been entered to Award
23193 Docket 22930, wherein it was pointed out that the Board in Award
23193 failed to perform its function and accomplish its purpose to
adjudicate the dispute, as contained in Docket TD-22930, by interpreting
and/or applying the Agreement language covering the merging of train
dispatching districts. It is significant to note that the Referee in Award
23193 is also on the panel of arbitrators for Special Board 880. Perhaps
this had some influence in the decison to dismiss the claim for lack
of jurisdiction. It is also significant to note that Award 23193 stated:

"Were we to issue an Award based on certain language of the agreement,

that would not dispose of the case, because the record is specifically

clear that Section 503 of the Act was raised in a timely manner on
the property, and thus, a full exploration of the rights of the parties

can only be achieved after a Section 503 adjudication is made”.
(EMPHASIS SUPPLLED)

(1)




The Dissenters continue by pointing to what they believe appears
to hbe the major wunderpinning for the Majority’s conclusion that no
a,preemenl was reached and quote from these awards. Then the Dissenters
claim there was a fallacy in this contention and cite from a letter dated
Decembner 3, 1976 in support of this contention. However, the Majority
did consider the December 3, 1976 letter as these awards state:

“On December 3, 1976, a notice was sent to all Train Dispatchers

advising them that on January 3, 1977, the territory handled on the

nc" Desk would be transferred to the "p' Desk. No written agreement
was entered into pertaining to the manner in which seniority of Train

Dispatchers affected by the abolishment of Desk "C'" was to be adjusted”.
Rut even more important is the statement in Awards 23174 and 23175
reading:

“There was no meeting of the parties or any agreement in writing reached

between them as co the disposition of the remaining territory on Desk

wgt as required by Regulation 3-G-I”.

The Dissenters try to obfuscate the fact that no agreement in
writing was made by showing that the Carrier gave notice implying
that all Regulation 3-G-l requires is to give a notice of the intended
changes. The Dissenters even reach the point of contending that silence
left the Carrier’'s assertions unchallenged and, as a result, they become
fact, citing awards and court cases in support of this contention.
However, assertions, whether challenged or otherwise, are not a proper
substitute for the agreement in writing required. Regulation 3-G-I
clearly states that after proper advance notice "...the manner in which

the seniority of Train Dispatchers affected is to be exercised shall be

adjusted bv agreement, in writing.. .",

Awards 23174 and 23175 fully considered the arguments again raised

(2)




by the Carrier Members in their dissent, and the entire record in Dockets
TD-22621 and TD-22622, and correctly ruled that the required written
agreement had not been reached.

A review of Awards 23174 and 23175 will clearly establish that
the Carrier Members’' Dissent to these awards is without substance or
merit and, therefore, the Carrier Members’ Dissent does not, in any

way, detract from the sound reasoning in Awards 23174 and 23175.

J. P. Erickson
Labor Member

(3)



