NATI ONAL RAI LROAD ABJUSTMENT BOARD
Awar d Nunber 23177
TH RD DI VI SI ON Docket Nunmber CL23076

John J. Mikrut, Jr., Referee

(Brotherhood of Railway, Airline and Steanship O erks,
( Freight Handlers, Express and Station Employes

PARTI ES TO DI SPUTE: ¢(

(Chi cago, M Iwaukee, St. Paul and Pacific Railroad Conpany

STATEMENT OF CLAI M G aimof the SystemCommittee Of the Brot herhood (GE8841)
that:

1) Carrier violated the Gerks' Rules Agreement at Bensenville,
[1l1inois when it failed and/or refused to pronptly bulletin Revising Clerk
G ade B Position No. 89000 upon the retirement of occupant W J. Pugesek,

2) Carrier shall now be required to conpensate employe E. W Harris
au additional eight (8) hours at the pro rata rate of Revising Cerk-Gade B
Position No. 89000 commencing on February 27, 1978 and all subsequent work days
until the violation was corrected.

OPI NI ON_OF BOARD: Qu February 10, 1978, Carrier was notified by Enploye

W J. Pugesek, Revising Oerk-Gade BPosition No. 89000,
that upon the conpletion of his vacation on February 18, 1978 he was going to
retire from Carrier's service. Enploye Pugesek retired as announced thus creat -
ing a vacancy in his position. Carrier, however, took no immediate action at
that time to bull etin the vacancy or to abolish the pesition,

Several days later, on February 27, 1978, Cdaimant, Bill and Expanse
Cerk Position No. 86620, filed a O ai mprotesting Carrier's failure to pronptly
bul letin Position No. 89000 vacancy. Said claimwas denied by Cargier on March 10,
1978.  Pursuant to said denial, however, Carrier, on March 8, 1978, as per Article Il
of the parties' existing Menorandum of Agreement, provided Organization with thirty
(30) days' notice of its intent to abolish Position No. 89000. Said position was
abol i shed effective April 7, 1978, as announced in Bulletin No. 164 dated Maxch 23,
1978, and the remaining duties thereof were transferred to Revising C erk-Gade B
Posi tion No. 89010.

Organi zation's basic contention is that Carrier violated Rules 3, 7 and
9 of the parties' Rules Agreenent when it failed and/or refused to pronptly bulle-
tin Position No. 89000 upon the retirenment of Enploye Pugesek, According to
Organi zation, "Carrier knew well in advance of the inpending vacancy and there-
fore had the opportunity to either bulletin the position pronptly or abolish it."
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Additional ly, Organization argues that since the abolishment of Position
No. 89000 was not made known until Mrch 8, 1978, then Carrier should have rebul-
letined said position, irrespective of the provisions of Article Il, Section I(c),
since said notification requirement, which is specified therein, was not fulfilled
by Carrier.

In countering Carrier's procedural arguments, which will be offered
herein later, Organization maintains that while Carrier does have the right to
bl ank (abolish) a position, such right mustbe exercised in accordance wth other
mod ifying considerations such as the "pronpt bul l etining" requirenent contained
within Rule 9. Further, Organization maintains that the remedy which O ai mant
seeks in this dispute is not a-"penalty" as Carrier contends, but is "only the
pro rata rate on the workdays she would have worked the position had it been
pronptly bulletined as required by Rule 9(a)."

Carrier maintains that it possesses the unqualified managerial right to
determne whether to blank a position either in whole or in part, and because of
this, "it cannot be said or held that Carrier violated the Agreement in the instant
case when Position 89000 was not bulletined during the period (February 20 through
March 7, 1978) the Carrier was exercising its managerial prerogatives and judge-
ment as to whether or not Position 89000 need be retained in exi stence.” Thus
Carrier argues that the "pronpt bulletining" requirement specified in Rule 9 was
not applicable until Carrier had decided to abolish Position No. 89000.

Further, Carrier contends that its March 8, 1978 letter notifying
Organi zation of the abolishment of Position No. 89000 and all actions subsequent
thereto, were in accordance with Article Il of the Menorandum of Agreenent, and
therefore, according to Carrier, were proper.

Apart from the merits portion of Carrier's arguments presented above,
Carrier also proffers argumentation regarding various technical issues which have
arisen in this dispute. In this regard, wthout prejudice to its basic position
Carrier asserts: (1) renedy requested by C aimant constitutes a demand for
penal ty payment and thus is inproper since Rules Agreenent does not provide for
such a penalty and, noreover, Board is without authority to make such an inposi -
tion; (2) Caimant "received the same rate of pay as abolished Position 89000
for 21 out of 30 days of the total claimperiod,"™ and the proper claim period,
therefore, should be for 9 rather than 30 days; (3) because so many employes are
senior to Claimant, if Position No. 89000 woul d have been rebulletined, "it isS
very likely that Claimant . . . would not have been the senior bidder on said
position"; and (4) since Carrier provided Organization with required 30 days'
notice of abolishment on Maxch 8, 1978, the claimperiod should end on that date.

After carefully reading and studying the conplete record in this mtter,
it is clear that the resolution of this dispute rests alnmost exclusively upon the
interpretation and application of the anbiguous and seemingly contradictory |an-
guage contained in Article Il and Rule 9. In this regard, it is indeed unfortunate



Awar d Number 23177
Docket Nunber CL-23076 Page 3

that the parties have made |ittle or no effort in their argumentation to resolve
or comment upon the contradictory nature of these two cited clauses. Be that

as it may, however, because of theparticular set of factors which are involved
in this instant dispute, and because |abor agreenents nust be interpreted as
whol e docunments rather than as parts, Article Il and Rule 9 mst be interpreted
in combination and neither maybe i gnored.

Throughout its presentation Carrier has contended that this dispute
i nvol ves management's right to "blank positions either in whole or in part."
Wiile it is true that the dispute does involve the "blanking of positions," that
statement i S an over-generalization and i s not conpletely accurate since O gani-
zation does not contest Carrier's right to blank positions, but instead, correctly
contends that said bl anking must be ef fectuated in accordance with the applicable
rules. Alsoin this same context, it is further significant to note that Claimnt's
initial protest inthis matter was filed on February 27, 1978 and was pronpted by
Carrier's alleged failure to pronptly bulletin the vacancy in Position No. 89000.
Carrier's thirty (30) day notice of abolishment of said position, however, was
not sent to Organization until March 8, 1978, which was approximately 30 days
after Employe Pugesek announced his retirenment, 20 days after the retirenent had
taken effect, and 10 days after Clainant had filed her protest. Because of
these determnations, Carrier's contention that Organization's claimis an inpro-
per infringenent upon its managerial right to blank a position is rejected because
the issue involved herein is not the abolishment of Position No. 89000 butr at her
the pronpt bulletining of said position prior to March 8, 1978 when it was still
consi dered to be a "vacancy,"

G ven the above conclusion, our attention once again turns to an anal ysis
of Article || and Rule OQand their application to the facts to this instant dispute
After carefully reading these clauses, it becones quite obvious that each applies

to a conpletely different set of circumstances, Article Il, on the one hand
specifies that, "(I)n any case where Carrier decides to'permanently di scontinue
aposition'. . . . athirty (30) calendar day notice will be given, " and that "(T)he

requirements of this Article will apply only in case of a permanent abolishment
(elimnation-discontinuance) of a position . .." (enphasis added by Board). Ruzle9,
however, specifies that "(N)ew positions or vacancies (except those of thirty (30)
cal endar days or |ess duration) Will be pronptly bulletined in agreed upon pl aces
accessible to all enployees affected for a period of five working days excl usive
of Sundays and Holidays" (enphasis added by Board).

As can be seen from the preceding extrapolations, Article Il applies to
"permanent |y abolished positions” and Rule 9 applies to "new positions or vacancies
of nmore than thirty (30) calendar days." In view of the particular facts which
are present in this instant dispute, itis further clear that the issue involved
Is not that of a single abolished position, or a single newvacant position, but
rather the same position which was vacant for a perfod of time and then later
abolished. Hence, what we are confronted with is a "dual -type" of situation which
Is covered in part by Article Il and in part by Rule 9.
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By applying the above considerations to this case, the Board can find
no fault with Carrier's action relative to the March 8, 1978 Notice of Abolish-
ment or with any related actions which were undertaken subsequent thereto
Carrier possesses the right to permanently discontinue Position No. 89000; the
requisite thirty (30) calendar days notice was properly tendered;, and all other
contractual requirenents were met, This Board concludes, therefore, that Article 11
was not violated, and any claimin this regard is rejected.

Concerning the matter of the vacancy which occurred in Position No.
89000 during the period of February 18, 1978 to March 8, 1978, obviously, such a
situation is covered by Rule 9. Equally obviousis that this entire dispute
could have been avoided had Carrier sinply abolished said Position on the date
on which it became vacant. "What shoul d have been done" and "what was done,”
however, are two different matterss and though we nm ght now hypot hesize as to
what course of action Carrier could/should have taken, we are constrained by the
realities of the situation, and we nust address ourselves to the known facts as
they have been presented.

Fol | owi ng Enpl oye Pugesek's retirement from service on February 18, 1978

Carrier did not immediately abolish Position No. 89000, as was its right to do
but, instead, proceeded in ".., exercising its managerial prerogatives and judge=
ment as to whether or not Position 89000 need be retained in existence" (Carrier
subm ssion, p. 23). This "exercise" took approximtely nineteen (19) days and
was conpleted on March 8, 1978, at which time Carrier submtted its Notice of
Abol i shment to Organi zation's Ceneral Chairman. It is at this point thatthe
real controversy in this dispute occurred, and the pivotal question, therefore,
is "Did Carrier's action in this regard violate Rule 9"? O, given the specific
éﬁqguage(ff Rule 9, stated nore correctly, "Was the disputed vacancy 'pronptly

ul letined""?

Carrier argues that no bulletining was required because it (Carrier)
was contenplating the abolishnent of Position No. 89000. Organization, however
mai ntains that Carrier knew of Employe Pugesek's impending retirement as early
as February 10, 1978, amd could have made its decision at an earlier date; and,
nmore inportantly, "(I)£ Carrier would be allowed to use this reasoning, it could
in essence, indefinitely 'contenplate' the abolishment of a certain position
thus violating the neaning and i ntent of Rule 9(a)" (Employe's Exhibit "E").

Obviously the term "pronptly bul | etined" isone which is extremely vague
and susceptible to a great nunber of interpretations. A careful examination of
t he accompanying | anguage contained in Rule 9 as well as a detailed reexam nation
of the conplete record which has been provided, however, fails to offer any clue
as to the "neaning and intent" of the disputed | anguage.  the many Board
awards whi ch have been subnitted by the parties in support of their respective
positions, only one is sufficiently on point with the facts of this instant dis-
pute so as to make it helpful in this analysis. In Award 1855k, Referee
Rimer, in apalyzing a del ay of approximately three (3) weeks,in
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a dispute between the same parties and involving the |anguage of Rule 9, con-
sidered such matters as a "flagrant and unexplained delay," and "reasonable
pronptness” on the part of Carrier. As a result of these considerations, Referee
Rimer concluded that "Carrier had acted with reasonable pronptness" and, there-
fore, the three (3) week delay was not considered as being in violation of Rule 9.
In simlar fashion, because of Organization's failure to provide any specific
showing that Carrier violated an express term of the parties' Rules Agreement and
al so because of the direction which has been provided by the above-cited Award,
this Board mast find that Carrier's actions in this instantdi spute were reason-
ably pronpt and, therefore, sufficient in conpliance with the |anguage contained
in Rule 9.

FINDINGS: The Third Division of the Adjustment Board, upon the whole record and

all the evidence, finds and holds:

That the parties waived oral hearing;

That the Carrier and the Enployes involved in this dispute are
respectively Carrier and Enployes within the meaning of the Railway Labor Act,
as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction over the
di spute involved herein; and

That the Agreement was not viol ated.

A WA RD

Caim denied and dismssed as indicated in the Qpinion.

NATIONAL RAILROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST:

xecutive Secretary

Dated at Chicago, Illinois, this 18th day of February 1981.




LABCR I\/EI\/B_IE_S S DI SSENT

AWARD NO. 23177, DOCKET NO. CL-23076
(Referee M krut)

After essentially all of the arguments involved in the instant
case were set out in the majority's witings, the question was
reduced to:

"Was the disputed vacancy 'pronptly bulletined ?"

The obvious, and factually correct answer to that question
I's, NOI Rather than find that answer the majority goes on to
exam ne why the vacancy was not "pronptly bulletined" as required
by Rule 9. They then determne that the term "pronptly bulletined

Is "extremely vague and susceptible to a great nunber of inter-

pretations” and then settle on an interpretation which appears
to uphold the Carrier and, coupled with Third Division Award
No. 18554, appear to think that anything up to approximately
three (3) weeks is "reasonably pronpt." Award 18554 dealt wth
the successful bidder not being "transferred pronptly" to his new
assi gnnent. As the majority there stated:

"The substance of the claimrests upon 9(e)

above and requires a determnation of whether

the Carrier was iustified in deferring the
transfer of the Tarmant.™ (emphasisadded)

After considering the "difficulties" Carrier had wth ob-
taining personnel so the successful bidder could be transferred.
the majority there proceeded to effectively hold that Carrier was

justified in deferring the transfer. If one were to study the

facts in that case, involving interpretations of Rule 9(e), as



opposed to the present case, involving Rule 9(a), one would surely
find a distinction as between transferring an enploye "pronptly"
and "pronptly" bulletining a vacancy and it is nost unreasonable
to graft that interpretation of Rule 9(e) into Rule 9(a). For
‘example, in Carrier's Statement of Facts in the matter covered by

Award 18554, the Carrier states:

~ "Prior to the conmmencing date of the instant
claim i.e., Decenber 6, 1968, Oaimant D. LaRue
was the regularly assigned occupant of Road Caller
Position No. 0960 which was assigned 3:00 P.M. to
"11:00 P .M. Thursday through Mnday, w th Tuesday
and Wednesday rest days, and with a rate of $25.0376.

"On November 21, 1968, Carrier issued Bulletin

No. 183 advertising for bids the position of Road
Caller, Position No. 0959, assigned hours 7:00 A M
to 3:00 P.M. Tuesday through Saturday, wth rest days
Sunday and Mbnday, due to the regularly assigned
occupant thereof, Enploye R Richter, making appli-
cation for and being assigned by bulletin, to another

position. A copy of Bulletin No. 183 is attached
hereto as Carrier's Exhibit "A'

_ "On Novenber 29, 1968, Bulletin No. 186 was
I ssued, a copy of which is attached hereto as
Carrier's, Exhibit 'B,' assigning Road Caller Position
No. 0959, advertised in Bulletin No. 133 (Carrier's
~ Exhibit "A"), to Enploye Larry Baltutis who was
* “regularly assigned to a relief road caller position.

"As a result of Enploye Baltutis being assigned
to Road Caller Position 0959, it was necessary to
bulletin his regularly assigned relief road caller
position, and this was done on Novenber 29, 1968,
through the issuance of Bulletin No. 187, a copy of
which is attached hereto as Carrier's Exhibit 'C.'
The relief position, as advertised therein, was
assigned as follows:

Sunday &

Monday -Road Caller Pos. No. 0959-7 AM to 3 P.M - $25.0376
Tuesda(}/ &
VWednesday -Road Caller Pos. No. 0960 -3 P.M to 11 P.M- $25.0376

Thursday -Road Caller Pos. No. 0961 -11 P.M to 7 A M- $25.0376
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"On Decenber 6, 1968, Jainant LaRue, the regu-
larly assigned occupant of Road Caller Position 0960,
was assigned to Enploye Baltutis' reqular aSS|gned
relief road caller poSition by Bulletin No. 199. a
copy of which is attached hereto as Carrier's Exhibit 'D.'

~ "As a result of COaimnt LaRue being assigned to
relief road caller position advertised in Bulletin No.
187 (Carrier's Exhibit 'C'), it was necessary to
bulletin claimnt's reﬁularly assi gned Road Cal | er

Posi tion No. 0960 which was acconplished on Decenber 6.
1968, through the issuance of Bulletin No. 200, , . . "

Did the majority really desire to determne what "pronptly
bul l etined" means? If so, | would strongly suggest they shoul d
have |ooked at the facts involved in the only award which they
felt was helpful. In Award 18554 the Caimant was assigned to
Road Caller Position No. 0960. The chronol ogy of events, set
forth above, from Carrier's Statement of Facts, clearly show that

each time there was a vacancy the vacancy was Pronptly bulletined

in compliance with Rule 9(a). In fact, the advertising bulletin
was included in the bulletin advising of the assignment to the.

prior advertised position, i.e., the vacancy created on November 29.

1968 by awarding the successful applicant to the position advertised
on Novenber 21, 1968, was bulletined on Novenber 29, 1968. The

vacancy created by awarding the position bulletined on Novenber 29,

1968 was bulletined on Decenber 5, 1968 at the sane tine as it

occurred and Carrier there conplied with the intent and neaning of
Rule 9(a). In the instant dispute Carrier did not conply with the
intent and neaning of Rule 9(a) and should not have been excused

from doing so

3 Labor Menber's Dissent
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In the future, I would strongly suggest that the najority
not be so intent on excusing Carrier's violations that they
overl ook the facts which clearly show a violation.

The award is in error and Rule 9(e) still requires that
vacancies be pronptly bulletined, even though Carrier was so

gratuitously excused in this instance.

3/2-5)
“s=7c. Fletcher, Labor Member
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