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. John J. Mikrut, Jr., Referee

(Brotherhood of Railvay, Airline and Stemship Qerks,
( Fred&t Handlers, Express and Statiar l&d.oyes

PAR!t!lS32Y)DISPUl!E:(
(The Ches8perske and Ohio Rellvay Ccmgmy

S'DATMEBTOFOLAM: C9.aimoftheSystemComitteeoftheFmxtherhood
(CL-8813) that:

(a) !Phe &rriertiolatedRule2~andotbersofthe  Clerk8'
Agreement vhen a8 a result of investigetlon  they arbltrarlly  ioudl Clerk
Joseph cravford atfaultforausltarcationthatocaured onJme20,
lgyi and did then assem d.lsclpune  of thirty (30) days acbl anspension.

(b) Claimant Cravford's record be mde clear of disclpl.lne
entry and tbathebe compensatedforallvages l.ostasaresultoCtbe
Carrier's arbilzury actions.

OPINIOE OF BOARD: OnJune 20,1975, claiolantwas assignedas anOperator
on the 4:OO P.M. to nidni&t shift at C%rrier's Plymuth

Yard office, Plymouth, Mlehigau. At approximtely  6:45 P.M. on said evening,
Claimant vas involved In am alterc8tion with a co-vorker, the Conductor of-a
2:30 P.M. yard job, on Qsrier property aad while the Wo (2) mu were still
on duty. As aresultof ~idaltarartion,~nftoan~stigbtionoi
themrrtter,the~~ctor~dierisMdiras~ce~ faJ%Imnt was ismmd
8 thirty (3O)day suspenslontithontpqy forvlolationof Csrrler Rules 801
and 8c2.

Orgaulsation contends that "(I)masuch as OlalmanL..vas not
specifically charged vith violation of Rules 801 azml &?&...Carrier erred
in assessing discipline basad on these n&es.' Porther on this same point,
Org8nix8tlon maintains that Chrrier*s "strict Wmpretatioa*ofsaldrules
precludes any defense vbatsoever ontheputofanaployevhenheisphy+
icallyattackedbyamt.hersaploJrs. According to Organization, hrrier's
posltlon, L- stand and accept pualsbmemt  or else you shall be guilty of a
rule rfolation -- is 8dIillO asd should Dot be tolarakd."

Inaddltlontothe  foregoing, Or@nWatlon further argues that
CLainantvas not the initistor in this iacideutadl,vbilehemyhavvdir-
ected tvo (2)vords ofgavfanltytuvardthe  ConWctor, suehlaagmge0as
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nothing more than "shop talk," 8nd w88 in rMCtiOn& the CWdUCtOr’S  initial
vmrb81 berating of the Cl8iwnt. Furth-e, Organlsatlon  contends that,
after Olalmntvas sttackedbythe  Cmductor,auyphysia%l actlonsvhich
he (Clajmnt)mayhave engaged inaeremerely inreactionto  Conductor's
physicalassaultupon  Claimant andwere undertaken in “self-defense to fore-
stfbllpersonalinjury."

In sumary of its position, Orgsnlzation maintains that Claiment
v8s "not 8tfaultforthe sltnrcatian"  as chargedby Carrierand, iasofaras
the Conductor vas the Initiator of the incident 8nd clsiaant's 8ctioas vere
merely in self-defense, the thirty (30) day suspension which has been as-
sessedby 0xn-iervasbot.h arbltrazyand ca~cious andvar, therefore,
impzoper in accordwee vith Rule 27.

C8rrler's positioninthis instantdlsputais  predicatad upon
the follmlng wntuntions:

1. olalmsnt used vuQar, profana aat
abusive l8ngwge t4nmn%3 CondUCtOr;

2, Claimanthadanopportunltytoapoid
the wnfrontation, but elected to
repsathiSvu&Br,plW%aeand8ba-
sfvu remrks 8ndp-oceeded fromthe
rear of his desk towaM (the) Con-
ductor;

3. Olafwnt openly admitted his guilt
in wnnection vlth the foregoing
on rnnmrow occasions in the rewrd
and the Petitioner never took
exception throughout the handling
of this csseonthe  property to
this b8Sf.C f8Ct;

4. l%e eh8rgesvere  spedflc. clelwnt
was fd guilty as ch8rged for his
responsibility in being at fault for
the altercation, discipline  vas pro-
perly assessed, and there vas no
viol8tlon of Rule 27(a);

5. The facts of rewrd fully mpport the
discipline assessed, vhich vas ertremly
lenient in Light of the seriousness of
of the incident, and the decision
mndered~s neitherarb%trarynor
capicious;
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6. Awards of the l.bM Diviolon, National
RaiInxdAd,bst;mentBosrd,  fully sup-
ports the &rrier*s position in this
case (See: Awds.  No. 19433, 19538,

2oW7, 2 1 0 6 8 ,  21116, 21226 sad
2l299; also First Division Awd.
No.1~and19&3?;af.xlFourth
Division Awd. Bo. 978).

Thelhrdhas c8refullyread8nd  studi.edthe voluminous record in
this dispute andflndsthatthe  Drgani~ation~s  positionmustbe rejected.
The rations&r for this deternlnation is as follows:

First, the Organization's argument regarding IXrrier's alleged
error in8ssessingdiscipllnebesed  upon IhiLas 2018nd8ae iswithoutmerit
~CCSUM: (1) the statement of Charges clearly reflects that Claimant's
conduct In relation to said Rules violation was the issue which was to bs
lnvesti@d at the June 25, 197’5 hearing (Award 21068); (2) txaiasnt
8ChlN1di3d  at ~aidhearingthathe lf8S “properly notifledOftheSe ChWgeS"
(Tr. p. 2); and (3) carrier's application of said rules does not re~trlct
anemploye's reaction ina phggloalattacktot~ri~.dlypssi~n
such as Organiaatdon suggests,butdoes  allow certain dfrect, defensive
reactions, if justmad  sdl if in sccord with cowonly scceptsd  prhcipbs
vhlch have been establlshed for consideration in such situations.

Tumlng next to the merits portion of this dispute, despite the
Organization's skillful attempts to minimi~ Claimant's role in the alter-
cation on the evening of June 20, 1975, and despite the fact that the
Conductor was the prime instigator of the incident itself, the record also
shows thatcLsimsnt'sactionS clearlycau~edthe  lncident,vhlchbegan
merely 8s 8x1 assault of wordy, to escalate into the PhJrsical titercation
which resulted. In this regati, the record shows that after the Conducbr
had unleashedhis  verbal tirade upon -tit, hekadwturaed
sround ad vas le8ving Oldmant's office when mt made his abusive
remarktothe Wxnxtor. At that point, the Conductor turned 8round,
walkadback  toward Claimant and asked, %&did you say,whatdid you
call me?" In a most obliging wnner, Clahnant reiterated the remark amI,
thereupon, the two (2) men rushed at each other, and the ensuing brawl
resulted.

Given the above set of facts, there is every Indication that the
physlc.al altercation of June 20, 1975, would not have occurred had ClaImant
not made his abusive remarktothe Cimductor  or had he not reiterated said
remark when questioned by the Conductor. Thw, instead or attempting to
diffuse an already highly volatile situation, Claimant's statemsnt~ to-
gether with his obvious challenging depomnt had an opposite effect in
that they ewwrb8ted the wnfronbtion.
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Referee Sickles, in previously cited Avard 21068, in
8 c8se lnw~lving  a f8Ct SitwUOn  Which ClOSCly  pI7bUel.S  t.hat which IS
involved herain, addressed the issue of the "dual responsibllitp  of
particlpmts in 8 physical altercation" and concluded as r0uovs:

(W)ithout unduly burdenlng this
docwent with a lengthy recitation
of the pertinent evidence of record,
ve 8re inclined to rind that the
8CtiOnS  Of both wpbyeS  ShOV~a
vill3.ngnesstoengageinrather
severe waduct vhich w8.B clwly
contrary to the best interests
of their eaployer.

=Pinst8nc8  SUCh8S  the one ere
underreviev,itlssafetoq
&at one of the mrties ignited
th wk.
se'to

But, it is ewnl4
state that both parties

had aaple opp0rtunlty to restom
a sense of proxmdety to the la&r
before itbecsmetotallvunwn-
trollable (B@asls added by Bard).

ThisRosrd iindsthatReferee Slchles' -ts have particu~
relevance to this lnstantdiqute,and for this reas0n thlsRu3rd wncludes
th8t Claiwnt was guilty or the Infraction as cwged and that the penalty
vhichvas assessedvas neitherarbitrarynor  caprlcious,and,therefora,
shallreminusdisturbed.

FIND-: The lbird Division of the Adjustact& Board, upon the vhole
mwrdaulallthe  evidence, flndstiholds:

That the partlesv&md omlheering;

'Ihatthe Carrier a&the Rnployesinlolved inthls dispute
8mrespectlvely  auTiarand~ployasvithinthe~ng0r~eRsil~y
I&or Act, as appwad June 21, 1934;

!llhatthisDivlsion  oftheAd,lustaentBcsrdbas jurisdiction
over the dispute involvedherein; and
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'Ibat the Agreement was not violated.

A W A R D

Clah de&ad.

NA3IToNAL  RAILmAn  AIxmm BOARD
By Order of Third MviSiOn

-ted at moago, ~~.linois,  this 18th by or ~em 1981.


