NATTIONAL RAl LROAD ADJUS™ENT BOARD
Avar d mmber 23179
THIRD DIVISION Docket Number MW-2318

John J. Mikrut, Jr., Referee

Brotherhood of Maintenance of Way Employes

(The Bel t Rai | way Company 0Of Chicago

PARTTES TO DISPUTE:

STATEMENT OF CIAIM: "Cl aimof the System committee of the Brotherhood that:

(1) The Agreement was violated when Laborer Daniel Gudinoc was
used to operates power tampsr beginning September 18, 1978 instead of
usingClaimant Victor Sanchez who was avail abl e t 0 perform such service
(Carrier's Fi | € ¥50=-MofW).

(2) As aconsequence of the aforesaid violation, Claimant
Sanchez shall be allowed pay at the Power Tanper Operator's appropriate
rate for ammber of hours equal to the total expended by Laborer Gudino

in performing such vork beginming Septenber 18,1978 and continuing until
said violation 18 discontinued.”

OPINTON OF BOARD: ON September 18, 1978, Carrier assigned D, Gudino, &
Laborer, seniority date March 13, 1978, to operate the

Power Tamper, Said Wwork, which was a higher rated j ob tham regul ar Iaborers’

work, was only to be a temporary assigxment and thus, in accordance \Wth

Rul e 130oft he parties' Agreemext, it was not bul | eti ned.

Or October 9, 1978,a claim was fi| ed on behalf of V. Sanches,
al so a Laborer, seniority date Cctober 5,195k, al | egi ng that he was
improperly denied the opportunity to perform the Power Tamper Operator vork.
According t O Organization, Claimant holds seniority as a Power Tamper Operator
dating from April 1, 1976, having successfully bid on and been assigned to
perform such work on 3 temporary basis on four (4) separate occasions pre-
viously.

Organization's poSiti on in this i nStant dispute is t hat Claimant
had superior seniority to Fmploye Gudino; was awailable and fully qualified
to operate the power tamper; and, Carrier's failure to assign Claimant to
perform power tamper work was in Vi Ol at i on of "Rule 17-Filling Nom-Bulletined
Positions” which r eads:
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"Consideration in filling preferable
positions in regard to loeatton Or
othervise, not bulletined, will be
glven t0 senior enpl oyees."

Organization f urther contends that Rule 17 is cl ear and un-
equivocal epd that the disputed position IS a preferableposition as con-
tenpl ated by said Rul e (First Division AwardBo. 15128;Third Division
Awards 11959, 2716, 6136, 14491 and 17559). Contimuing, Organization also
argues that Carrier's allegation that Employe Gudino was the "most
qualified” employe is irrelevant because, according t O Organizatiom, Rul el7
contenplates ONl y "sufficlent ability” (Thlrd Division Awards 2638 5857,
11279 and 1k762) andClaimant's abi | ity t 0 operate & power tamper ha8
never been questioned by Carrier (Third Division Award 6892 and Second
Division Awed 3776).

As | 1S ipitial contention, Carrier argues that Organization's
"olaim should be denied because it has been modified and is a new claim,"
Accordingly, Carrier maintains that "(T)hroughout the handling om the
property, the Union consistently claimed eight (8) hours pay f or each
work day, at the straight time rate, including overtime work,” but
"(I)n their sutmission, t he Unionnow claims pay f or s number of hours
equal to the total expanded by Iaborer P. Cudino."

| n addition to t he foregoing,Carrier also maintains t hat
Organization erroneously contends t hat Claimant has senfority as a Power
Tamper Operator as of April 1, 1976, and that the parties' "Agreement re-
quiresCarrier t 0 bul | et| nt hese various Machine Operator positions when
there |' vorkfor such equipment,” Accordingto Carrier, t he use of road
equimment is usually irregular and imtermittent work apd “(I)t has been
along stamding practice,,.for Supervision { O simply 'assign’'t he most
qualified and senior employee to the machine.” Carrier further maintains
that Claimant was not assigned to perform temper work because, though
assigned in previous years, "he fasiled to demonstrate that he had any
proficiency or coul d wet standards of production,” and "he had been
repeatedly warned about hi S r ough handling of the Fwer Temper resulting
in unnecessary and costly repairs having t0 be made,"

As |ts fina) series Of arguments Carrier contemds that: (1) the
current Agreement does not require the bulletining Of jobgssuchasthat
which 18 inwolved inthis | nstant dispute;(2)that seniority accruesto
anemploy-eont he basis Of longevity withia the higher rated classifica=

tion and not withian the sub-classification such as "power tsmper operator";
and | astly (3) organizationis seeking to smend the existing Agreement by
Board sward I at her than by t he "appropriste pr ocedur e prescribed by the
Railway Labor Act."
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Rat i ng carefully r ead and st udi ed t he complete record | N this
dispute, it becomes quite apparext to this Board that peither perty is
without seme degree Of error in their argumentation regardisg both t he
merits of this emse as well aS various or the procedural irregularities
vhich kave alleged. Of the ntmerous srguseats vhich have been proffered,
however, only those vhich are significant apd which have a major bearing
upon the resolution of this dispute will be discussed. In this regard,
only two (2) of the procedurasl questions warrant comment. The first
is Carrier’s contention concerning Organivation's alleged modification
of| t S initia) elaim; and t he second is Organization’s comteamtdon t hat
Carrier di d net raise the issne of Claimsnt's alleged mistreatment of
equipment vhen { he dispute was hamdled on the property.

Regarding the first of these two (2) questions, the Board
ecan find mo serious procedurn] defect vhich would serve to comstitute
a waiver for the comsideratior of Organization's basie eclaim. | Ndeed,
though Organization did restate the "remedy" portion of its claim,
such restatement did mot change ci t her the ¢ 88aale er the ratiomale
of the claim itself, and, moreover, if there was any change, it was
merely s matter of form rather than substance (Third Division Awards
6645, 13229 and 20024), Insofar as the second of the two (2) 1ssues
is comcerned, the Board concurs with Organisation's contention that
Carrier failed to raise the issue of Claimant's alleged improper
handling of t he power tamper when t he dispute was discussed On Carrier's
propexty; onos: hence, sald contention is m0¢ ¢ OOCOONO matter for so
sideration by this Board and will be disregarded (Third Division
Award 208k1). A careful reading of the record in this matter clearly
supports this comclusion since t he evidence demonstrates that the iassue
of Claimant's al | eged inability to properly operatet he power tamper was
raised Dy Carrier for the first time in its written Sutwmission; and prior
to that time, the thrust of Carrier's argument \as limited t0 the ase-
sertion that “Laborer D, Gudino was the most qualified to work the Power
Tamper Machine.,." (Carrier's Exhibit No. 5, p. 2).

- Baving disposed Of t he significant procedural | Ssues which
have been raised im this natter, our attention now turns te t he merits
of the disputeitself. |n this regard, the fact that the award la this
instant dispute could potentially affect, elther directly or indirectly,
several eritical contractusl issues, is a consideration which has not
been viewed casually by this Board. This factor is of particular con-
Cer n since thare are many critical elements wvhich have not been addressed
by the partlies in their respective arguments, and, mors importantly, as
A general proposition, such determinations are best redolved by the parties
themselves through direct negotiations rather than through any form of
outaside intervention, Be this as |t nay, however, there ia a dispute
before US whieh must be resol ved; the basis ror the resolution doss appear
to be grounded within t he terms Of the parties' existing agreement; and,
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given the aforestated conceraus, t he Board VI || endeavorto effectuate a
decision within t he narrovest frane of reference as possible.

Returning again to the record, Claimant was an employe with
some twenty-four (24) years seniority wth Carrier, and since 1975 he
has been assigned t0 operate the Pover Tamper on four (4) separate
occasions. Although Carrier now alleges that sald power tamper
work was performed improperly,t he record shove t hat Claimant was
nei t her disciplined Or counseled regarding this particular | ob
performance, and, as was noted previously, Carrier did subsequently
reassi gn Claimant to performsaid work on four (&) occasioms. The
record also shows that Employe Gudino, who was assigned by Carrier
to perform t he disputed power tamper work, has a seniority date as
I.abgror since March 13, 1978, but did work previously f or Carrier in
1974,

Carrier contends that ™. ..it has been a long standing
practice,,.for Supervisors toaimply 'assign' t he most qualitiéa and
senior employe to the mechine" (Zmpbasis added by Board). s Board
can find no evidence whatsoever im the existing record which would
support this comtention, Wt hout an bative Of substantive evidence
t odemonstrateot her wi se, Carrier's® "TP{ [+ simplystated,lacks
credibility. More significantly, however, a careful examination Or
t he appl i cabl e language of the Agreement at no time evan hints that
the very rigid criterion of “mostqualified” is t he necessary eval -
uat | ve standard which 1s to be applied in these particular types Or
situations. Sai d language merelyspeaks of the more common of ability
applications such as "suffiecient® ability, and thus thi S Board sees nO
reason to direct an award vhich not oaly appears to be in conflict with
t he existing Agreement, but one which also appears to be significantly
divergent from commonly held standards currently ia existence within
our system of labor/management relations (Thir d Division Avar da 13928,
14491 anmd 14583). Furthermore, this Board is quite confident that had
the parties Wi shed to be bound by the extremely reastrictive type of
language such as that which Carrier suggests herein, them the parties
would have undoubtedly deen fit to sxpress that desire in as explicit
and unsashiguous & manaer as possible.

FINDINGS: The Third Division of the Adjustment Board, upon the whols
record and all the evidence, finds and holds:

That t he paxties waived oral hearing;
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That t he carrier and the Employes involved | N this dlspute

ar e respectively Curl er and Employes within the meaning of t he Railway
Labor Act, aS approvad June 21, 1934;

That this Division of the Adjustment Board has jurisdiction
over the dispute involved herein; and

That the Agreement \WAS violated.

A W A R D

d ai msustained; Claimant will receive t he diffsrence ina pay
between his rat e of pay as a Laborer and the rate which he would have
received had he bheen assigned to operate { he Power Tamper. Said difference

shall be caleculated from Sept enber 18, 1978, up to and including the partice

ular date upon vhich the disputed assignment was completed,

NATIONAL RAILROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST:

L]
Executive Secretary

Dated at Chicmgo, Illinois, this 18th day o February 1981.



