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John J. XLkmt, Jr., Referee

(Brotherhoodofliaintenance  ofWay%~ployes
PARTIl@~DISPlfiE:(

(The Belt Railway oorpaay of Qlicagu

SWEMENTOF- "Claim of the System Mttee of the Brotherhood that:

(1) The Agreemntwas tiolated when Laborer Daniel GudIm vas
used tc operates power t.amgwbegimingSeptmber  18,lg8 insteulof
using Clalwnt Victor Sanchez who na available to perfom such mrvlw
(Carrier's File 45C-UofW).

(2) A8 a consequence of the aforesaid violation, Clalm88t
Sanchez shallbe allouedpayatthePwer  Tamper Operater's  appropriate
rate for a nmber of hours equal to the totalexpe!mi&byI~borer  cadin
In patiomIng such vork beglwiing September 18, 1.978 and coatlnulng  until
s&i vlolaticn is discontinued.”

OPmIOAoFBcmD: on septabm 18, 1978, mrr~er aaeigned D. -, a
b&mrer,  senioritydatetkrchl3, 1~8,toopenta the

-Tsrpar. Said work, rhicb was a higher rated job tharr regular Laborem'
work, wae only to be a temporery aeslmnt aad Ume, in awcnbnce With
Rule 13 of the partiee' Adreement, it wae not bulletined.

On 0ct.ober 9, 1~8, a clah wae filed onbehalS of V. Sancho+
also a Laborer, seniority date October 5, l@, alleging that he was
~lydeni~theo~~tyto~~the~~~~~~vork.
Accordlng to Organization,  CLaimant holds senlorlty as a Rnrer Temper opsrS*
data frcaApril1,1~6, having succeeafM.lybld  onandbeenaaei@edto
prfom suchwrkon a tmpomwybneis on four (4) saprak occaeiome pre-
vlously.

orgBnlrstaon's  position In +&I8 instant cuqute ia that -t
hsd~uparior~orityto~~~G~;rrrearsi~lelraaiull~qudLifl~
tooperatethe powertamper; and, Csrle.r*s fa~lnretoa8elgn Clalmmtto
perforapwer tnmperworkvas  In violation of "Rulel7-Fill&qHoa-Bullet-
Poeitione" which reads:
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"Cowlderatlon In fllllng prefenble
positions in regard to locstlon or
othewlse,notbulletlned,wlllbe
glvun to senior employees."

orpnisatlon further contelds that Rule 17 Is clear and un-
apairoc&i and that the disputed position Is a preferable po‘ltlon a8 con-
templated by said Rule (First Dlvl‘lon Award Ib. 15128; Third  Mvi‘lon
AWWIS 11959, 2716, 6136, Wgl ana l-659). cbntiaain8, orgaaatlon alao
argue‘~tOarri~“allreQtloat~tBp~~ GudlwwMthe "Best
quallfled" @ye18 irrelevantbecsuse,  according to Or&sstlon, Rule17
wrtsmplates only "rufflelent ability" (Thlrd Dlvlalon Amwds 2638, 5857,
LX?79 and 14762) am¶ Clalmntc8 ability to operata a pwer taa~er ha8
never been qus8tloaed  by Currier (TMn3 Dlvislon Award 6&Q and Seeold
Dlvl81on Awed 3776).

As Its ipitlal contentlon, Carrier armes thet Or@nlsstlon'e
w~laipl  shokadbe deniedbeamse lt hs8beenmdlfleAadl8 a new clsia."
Accordingly,  Qrriermslntain8that"(T)hroughoutths~Ungonthe
property, the union consistently  ddmsd elght(8)twrs gay for each
vorktiay,atthe  etralghttiu rcrte, lmclndlngovert~~rk,"  bnt
"(1)n their sutal8slon, the Union WT claims pay for s nmber of hours
equaltothet&slexpendedbyLuborer~.Gudlw."

In a&dltilnI to the foregolng, carrler also wintalus that
or~‘atlw elTonaou‘ly  conteda that Clalmat has senlorlty as a Power
!bmper~peratoras ofApril1, 1976, andthatthe  partles~  "Agreewntrc-
quirks Carrier to bulletlnthese varleus hhrchlne @erator~pO8ltl~  when
there I‘ vork for such equimt." Accemllng to carrier, the use of roui
aqaipentlo~llyiTla~sldiatarndttaat~kaad"(I)ths‘~s
a 10~ stamddag praetloe.,.for  Snperdslon to elmply ‘aaslgn’ the swt
quaUflsd snd eenler emplops tothbmachlne." Carrlsr further=lntsins
~tCLainantrcr‘nofassi~toparfora~~kbe~,t~
asslgaad lnprevlous -8, "he fslledto ~tethathehsdany
proflclency  or could wet 8taodards of production," ad "hehsdbsen
repeatedlywarnedabout his rough handling of the Fwer -per resil.tlng
In unnecessary ad costly repairs having to be male."

AS Its flxal ties of argusenta Carder conteds thst: (1) the
current Agreewzt doe8 not require the bulletinlug of job8 8ucb as that
which 18 lnvolvu3 In this Instant dispute;  (2) that seniority accrues to
an employ-e on the baels of longsvlty vlthln the higher rated cla88lflca-
tionadwtwlthlathe  sub-clsralflcatlon  sucha "pvsrt(pproperstor";
and lastly (3)Organlratlon  Is seeklngtoems~&the erl8tlngAgrssmentby
Boardatmrd rather thanby the "appro~te procedure prascrll~8Abythe
Railway Labor  Act."
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Rating careful4 read am3 studied the complete record In thlr
dispute, ltbeaue8 quite apparent tothis E4mdthatmltha prtyis
WIthout m 'legme of error intheir argmentatlearegardlagboth  the
neritr or thlr mse as well as varioas or th0 pnmdmal lrm@arltles
rhichhanallogad. Ofthenuaer0usargmoatswhlchhavabeaaproffer8d,
hawrru,oalythowwhiohararlgniiioantaadr13cB~~a~or~~
upoath re8olutlon0rthi8 di8puterlll~dis0u88ed. Inthlr rem,
only two (2)aZth prooeduralquo8tion8varrant00mant.  l%e flr8t
i8 carr1er“c0%ta~i0n 0oncer&%gOrgardsatlom“allegadmdifieatloa
of Its lnltlal  claim; and the second Is Ormntion's w&a&ion that
Can-ler  did net MISS the isane or claimmt~r aueged dstmahmt or
equlmnt vhm the dl‘put‘ was hsaled on the property.

Re the first of these tm (2) qaestlons, the bard
oauflad~~)~olupro~~eotwhiahv~s~tooonrtituh
awaimrfethe coarld~tloaoiOrgBni~tioa'r~le  alalm. Indeed,
tb8u&,Or~8atlondldre8tate  the "rewdy" portlonofit8 mlalm,
mah nstatauntdid  wrt elmqp either tba l 88aa0e or the ratlonla
crthe cla3altsel3,amd,-, irthmra‘anyohaPp*  ltlla‘
merelya~ttaroffomrathe~'than‘ub‘tance  ('BlrdMvi8loaAward‘
6&h5, 13ezg ad 2-4). Iuaefar as the secoad or the tw (2) lrme8
Is coneerned,theB‘ard  concrrr‘withOr~8atl.an“ccmteationthat
terrier rdba to ralee the issue or OlaUant'8allagadimpr0per
Mllng er the pmor tuper llhen the dl‘pute va‘ dl‘cu“ed on cerrlu“
premrtyj and, heace, said centention is not l proper rtter r0r am-
slderatlombythi‘Eoudaadwlllbedl8re~ (!ThirdMvislon
Awaa420841). A 0araml~0rtheraa7rd~thi8aattur0learly
mpperts this ccmolusloa sines the evldenea d~n8tratosthttheis8u8
of Cl&m&'8 alleged Inability to proper4opera~  the pmertampervas
rr;iMd by Carrlar for the flrrf tti in It8 nitten Suki8slonj ati prior
to that tlm, the thrust of C8rrler'8 armnt was llmlted to the as-
surtioathat"I&orarD.Oudiaowaothem8t  qualLfledtouorkthe Power
a4mr mehlne..." (Chrrier's Exhlblt Ho. 5, p. 2).

~Ravlug disposed of the slgniflamt proaedural  Issues which
havaboea ral88d In this matter, our attantlon nrnrturns to the marlts
ofthedl‘pute itself. In this ragat-& the fact that the award la this
instaatdisplk Eoald~ntiallyaffect,eithudiredlyor 11~ilmct4,
several critical aontractual  lssne8,is a aoaslderationwhlchhas mt
beenvlae&ammllybythi‘Boar& This moor is or putbdar con-
cern aincetherearemuycritlcalslemnt8vhiahha~  notboenaddrosaed
bytheprties inthelrre8pwtiw1wgmtat8,an&,11~~8 lmp&antly,as
a genaralpropsltlon, such detenminatlonr, arebeot re8olvadbythe parUs
th8m8elv88thra@dlrect  negotiation8  ratherthanthroughanyfornor
ontrlde intarvention. Be this as It may, haever, there 18 a dispute
-for8 us which suet bs resolved; the basis ror the nsolutlon doss appear
to bs grormded within the terms of the parties' exietl~ apwment; and,
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given theaforeatated  wncerns, the Boa& vlllendeavorto effectuate 8
declelon vlthln the narrovest frame of r8ference as possible.

Reternlngagaln totherewrd, Clalmantvaeanemploy8vlth
~~QCI tve&y-rour (24) years seniority with Carrier, and since 1975 he
has been asslgnsd to operate the Pover Ta8per on fovr (4) separate
occa‘lons. Althou& BsrlernovaLleges thatsaldpovertsrper
vorkvas psrfonmd clmpromly, the record shove that Clsiarntvae
neither di8clpllned or counseled re@%rdlng this pxrtlcular job
performsnce,and,asvas  note&previously, Caurier did sub8equent4
reassign Claimant to perform said work on four (4) occasionrr. The
rewrdalso shovsthst~p~yeGudino,vhopesa88i~by  cvrier
to pmf0m the dlsplted poaertampervork,  has a wnlorlty date as
Iabarer einueMarchl3, 1~8,bntd1dvorkpretioa84  for C%rrler in
1974.

Carrier wntends that " . ..lt has been a 10~ standing
practiee...rer  supervl80r8to sinply *assign* the mat wuried and
s~or~~tothoPachinen(BhpbaslaaddadbyBosrd.--hE-
canfldlao evidencevhatsaever  lathe adstingrewrdvhlahvould
supportthi‘w?ltemtion. Without any mbatlve or rubatnutlve  etidence
to dapnstrate otherwise, CW-rler'e l sserticm, al~ap4 stated, la&s
credlblllty. More8lgnlfie3nt4~hovever,acamful ex‘alnation or
the applicable lLvIQILlBgeof theA@eemeatatnotiwasahlat8  that
the very rigld criterion of "most qualified” Is the necessary eval-
uative 8ta&ardvhlchls tobeappllad lnthe8e particulartypes  or
‘ltuatlon‘. Said laquage ma-e4 speaks of themore fopa~nofablUty
applicatlon8 such a8 "safflolent" ability, and thus this Baud 88es no
rmasontodirrdancnardvhichnoto~appcarrtobs in wnflictvlth
the eal8tiagAgreerwnt,bntonewhlchal8oappear8  tobe 8l&ficamt4
dlVvrgentfrQmccWon4held8taMards
our ayattvn of labar/

current4lmexutemNlvlthla
mnagamnt relatlons (Third Dl~Ision Avarda 13928,

14491 ad 14583). Furthenwre, thl8%ardl8 quite wnf%dent thathad
tie parties wished to be bound by the extra84 restrlatl~t~of
language suchas thatwhlch Oarrler suggvst8hereln,themthepartles
vonld~vewdoubtcrdlj seenflttoerpressthatdesire  lnaa expl&lt
andunambl@xx18a w ‘8 po“lble.

FIXDINGS: ImeThirdDlvlrionoitheAdjrutPantBosrb,uponthev~~
recardaadaUtheerMence,  fl&san3.holds:

That the ~esvalvedoralhearing;
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That the Curlerandthe  ~loyeslnvolved in this dlsplte
are ree~ctlvely Curler and ~ployesvlthln theaeaningor the Railmy
LnborAct,, as appromdJune21,lp~;

!lbatthl‘Dlvlslonof  theAdjustmentEQardha8 jurl8dlctlm
over the &ispute lnllolvud herein; and

'&&the Agreement was vlolnted.

A W A R D

Claim sustaIned; Clala3ntvCllrecelva the difference  ln pay
betweenhis rate of pay as a Laborer a&the ratevhlch hawouldhave
receivedhad hebeenasslgaedto  opeZate the Paer -per. SalddlfferenCa
stm~ be calculated from September 18, 19’78, up to a& inchdine the partIc-
ulardate~ponvhlchthe  dl8putalas8lgrmntva8  cmpleted.

RAmRAL FlurmAD Aralwmm BOARD
ByOrderof!l'hirdDl~I‘loa

-ted at mimgo, ~~inoie, this 18th day or February 1981.


