NAT| ONALRAILROAD ADJUSTMENT BOARD

Awvard Nunber 23183
TH RD DI'VISION Docket Nunmber CL-23118

George S. Roukis, Referee

Brot herhood of Railway, Airline and St-hip Cerks,
Frei ght Handl ers, Express and Stati on Employes

(
(
PARTIES TO DISPUTE: ( _
(Illinoie Central Gulf Railroad

STATEMENT OFCLAIM C ai mof the SystemCommittee of the Brotherhood
(cL-8869)t hat :

1. Company violated the termof the agreenents between the
parties when Company failed and refused to properly conpensate Oerk
J. F. Cavanaugh, regular occupant of Position 201, Operator derk,
West Yard, Kentucky, while off on vacation on July L, 1978,a | egal
hol i day, which occurred on a workday of his work week, and sanme was
required to be worked on the holiday.

2. Company shal | now conpensate Clerk J. F. Cavanaugh for
ei ght (8)hours® pay at the time and one-half rate of his regul ar
assigned position in addition to the emount al ready received.

OPI NI ON OF BOARD: There 4s no dispute that Claimant is entitled to one day
of eight hours at the straight tine rate as holiday pay
and one day of eight hours atthe time and one-half rate as vacation conpen-
sation. The pivotal issue before this Board is whether he 1s entitled to

an additional eight hours pay at the pro rata rate, because his position
worked on al egal holiday, July 4, 1978,

Clai mant contends that he is entitled to eight (8)hours ad-
ditiomal pey at the aforesaid rate, asper the requirements of Section T and
7(a)of the Natloo&l \acation Agreenent and Section 7 of the National Holi-
day Agreenent, since the J. W. Orem interpretative letter, dated May 25,
1970 and the adjudicated case law construing t hese provisions have author=-
itatively settl| ed this point.

Carrier, argues that the day claimed, because his
position worked on the holiday, is a novel concept not buttressed by spe-
cific Agreement | anguage and I nconsistent with the June 10, 1942 interprets-
tion of Section 7{a)of the National Vacation Agreement written by Referee
Wayne Morse. |t contends that it was not a nempber of the Eastern Carriers’
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Conf erence committee t hen represented by J. W. Oram, t he Conference- Chairman
and consistently observed the conpensatory practice now challenged. The
contested provisions are referenced hereinafter, together with a Verbatim
delineation of the Oram letter.

National Vacation Agreement Section 7 and 7(a)

"f.Allowance for each day for whick an
enpl oyee is entitled to a vacation with
pay will be cal cul ated on the fol | owi ng
basis :

(a) An enployee having a regular
assi gnnent will be paid while on
vacation the daily conpensation
paid by the Carrier for such

assi gnnent . "

Rational Holiday Agreenent - Section T

"T. When any of the nine recogni zed
holidsys enunerated in Section 1 of
this Article Il, or any day which by
A?reemant or by | aw or proclamation

of the State or Ration, has been
substituted or is observed in place
of any such holidays, fall during

an hourly or dai IP]/ rated enpl oyee's
vacation period, he shall, in ad-
ditionto his vecation conpensation,
receive the noliday pay provided for
therein, provided he neets the quali-
fieation requirements specified. The
"wor kdays' and 'days' immediately pre-
ceding and fol | owi ng the vacation
period shall be considered the 'work-
days' and 'days' preceding and fol | ow
ing the holiday for such qualification
purposes.”

The J. W, Oram - May 25,1970 Interpretative Letter
TO M. A~ R LOWY, T0rmer President of Tel egrapners
Organization and VI CE Presi dent o1 BRAC
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"Dear Bob:

Referring to your May 6th letter, Subject:
Nat i onal Veeation and Hol | day Agreenents, resding
as foll ows:

*Under our current National Vacation and

Hol i day Agreenents if an enployee is off

on vacation and a holiday occurs on a

wor kday of the enpl oyees work week and

the position works the holiday, to what

compensation i S t he vacationing enpl oyee

entitledfor that holiday?"®

Under the cited circumstances, assumng that he
met the qualification requirenents, such an em
pl oyee woul d be eligible for eight hours for
the vacation day, eight hours for the holiday
falling On one of his vacation days, and ei ght
hours at the time and one-half rate, or twelve
hours, because his position was required to be
worked on the holiday, or a total of twenty-
ei ght hours.

Yours very Truly,

J. W. Orem (Sigped)"

In our review of this case, we concur with Clainmant's position
Admttedly, thereis nerit to Carrier’s contention that the partieson situs
i npl ementing practice is entitled to judicial concurrence, but is strongly
of fset by the decisional law that has evol ved on identical elaims,

I'n Third Division Award 20608, involving the same issue, this Board held in
pertinent part that:

"W are satisfied that the enployees position is
sound and that extensive discussion Of the Agree-
ment provisions is not necessary. Article Il
section 7{a) of the January 1, 1968 Agreenent
{new Section 7,to0 Article |l of the Agreement
of August 21, 1954, as anended) provides that
when anY recogni zed hol i day falls during
an hourly or daily rated enployee's vacation
period, he shall, in addition to his vacation
conpensafion, recelve the hollday pay provided
ther el n provided he neet s t he gualification
requi rements specified. (Enphasis Qurs).

Tne under | ined text forcibly and explicitly
negates the Carrier's contention that vaea-
tion pay is not due for a vacation day that
falls on a holiday. This conclusion is
reinforced, definitively so, by the Lowy-

Oram Correspondence.”
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This i Nterpretative position was | ater uphel d by Public Lew Board No. 2006,
AwardNo. 5 and a nore recent Award issued by Public Law Board No. 2501,
Award No. 1. In the forner Awaxd, the Board held in part that:

"the plain . language of Section 7(a) of the
Rational Vacation Agreement |eads ineluctably
to the conclusion that Claimant is entitled to
a day's pay at the pro rata rate plus whatever
was paid to the vacation relief enployee on
the date in question, i.e. 8 hours plus 20 hours
for a total of 28 hours."

e |atter Award confirmed this logic. In fact, it noted
inits concluding paragraph that:

"The Oram-Lowry | et ter was not invalidated or
severely limted by any predecessor or
successor Awards to those cited above and
we rust consider its direct pertinence when
construing Article Il Section 7 and Section
7(a) of the National Vacation Agreement.

The fundamental principl e of Res Judicata
i's applicable herein."

Thi s persuasi ve line of uniformJudieial reasoning cannot be dis-
regarded. It iS dispositive herein. W will sustain the claim
FINDINGS: The Third Division of the Adjustnent Board, upon the whol e
record and all the evidence, finds and hol ds:
That the parties waived oral hearing;
That the Carrier and the Employes involved in this dispute

are respectively Carrier and Employes within the neaning of the Railway
Labor Act, as approved June 21, 193%;
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That this Division of the Adjustnent Board has jurisdiction
over the dispute involved herein; and
That the Agreement was viol ated.

A WA R D

C aim sustained.

NATIONAL RAILROAD ADJUSTMENT BOARD
Ey Order of Trird Division

ATTEST: ¢
Executive Secretary

Dat ed at Chi cago, Illinois, this 18th day of February 1381,



