NATIONAL RAILROAD ADJUSTMENT BOARD _
Award Nunber 23185
TH'RD DI'VISION Docket Nunber M 23179

Ceorge S. Roukis, Referee

(Brotherhood of Maintenance of Wiy Employes
PARTIES TO DI SPUTE: (

(St. his-San Francisco Railway Conpany

STATEMENT OF CLAIM  "C aimof the System Committee of the Brotherhood that:

(1) The Agreenent was violated when the position of welder hel per as
advertised by Bulletin No. 53 dated June 27, 1978 was awarded to an applicant
junior to Trackman D. L. Shaw (SystemFile B-1089/D-9720).

(2) (a) Bulletin No. 53 be cancelled and rescinded,;
(b) The position of wel der hel per be awarded to M. D. L. Shaws

(c) Claimant Shaw shall be allowed the difference betwen what
he earned as a section |aborer and whet he should have earned
as a welder helper if he had been awarded the wel der helper's
position beginning with the date of M. Sinon's initial
assigmment thereto and to continue until the violation is
termnated."

CPI NI ON OF BQOARDS In this dispute Caimnt submtted a tinmely bid for the

position of Welder Helper which was subsequently awarded to
Trackman L. W Simon by Bulletin No. 53-Aon July 26, 1978. This selection
elicited the instant claim

In defense of his position, Claimant contends that Carrier did not
consider his ability, nerit and seniority as it was required to under Rule 33,
but instead promoted the |ess senior enploye, who, although more qualified in
this speciality, was inproperly selected. Be asserts that he had all the quali-
fications inplicitly required in Rule 19 and thus should have been sel ected.

Carrier contends that Claimant 14 not possess sufficient
ability and nerit to be assigned to this position, but that M. Sinon, who passed
the Wl ders exam nation and was qualified as a welder on June 29, 1978, did possess
the requisite technical conpetencies. |t asserts that Rule 33permts Carrier
officials to determne ability and nerit standards. Caimant's seniority in
Seniority District 2 is listed as Decenber 15, 1969, while Trackman Simon's
seniority is listed as May 13, 1974. They both held seniority in the Track Sub=
Department.
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In our review of this case, the pivotal question before this Board is
whet her C aimant was sufficiently qualified to as- the Wl der Helper's position.
W will not consider the applicability of Rule 32 since it was not raised on the
property during the claims handling, but argumentatively devel oped for the first
time in Carrier's submssion. W wll consider the significance and applicability
of Rules 19 and 33.

It is undisputed that Trackman Sinon was the nost gualified
bi dder, when a conparative assessnent of qualifications is considered. But
there is no tangible or persuasive indication that Caimant was unqualified
To the contrary, the recoxrd shows that ha filled tenporary positions of Wl der
Helper in the past and served as a Wl der Hel per immediately prior to M. Sinon's
selection. Admttedly, we concur with Carrier's basic position thatRule 33 vests
its officials with the authority to determ ne enpl oyment f£itness credentials, but
this contractual prerogative does not presuppose that only the most qualified
applicant will be considered. There are no limtations in the Wlder Helper's
bid specifications that restrict selection only to those enployes who passed the
Welder's test. If this were so, the Wlder Helper's position would be a m snomer.
It is by definition a Helper's position. |f Claimant ware unqualified, it would
be a noot issue, but he did adequately performthis work on numercaus occasi ons.
In fact, the Division Engineer stated at the February 12, 1979 investigation that
G aimant performed satisfactory work, but defensively noted that Paragraph 5 of
Rule 19 required Wl der Helpers to qualify as Welders at any time during the
training period. By itself, this would appear to be a limting factor, but it
Is not a selection criterion. It sinply neans that once a person is selected
for this position, he is expected to qualify for the Wl der's position. Careful
anal ysis of the record does not reveal that C aimant was unqualified for this
position. It indicates that he was not as technically astute as M. Sinon. But
superlative fitness is not the determnative standard. The test under Rule 33
is whether he possessed sufficient ability and merit for seniority to be considered.
O ai mant successfully performed the Wl der Hel per's duties inthe past and his
overal | performance record conports with the manifest intent and purpose of Ruie 33.
W believe he met the 1itmus test. In Third Division Award 8051, we pointedly
held in pertinent part that:

"Under the language of this Agreement the selection
may not be based on relative abiiity and merit, The
Carrier has bargained away its right to select its
empl oyes for pronotion based solely on ability and
merit, or based on relative ability and nerit. 1Itis
bound by its Agreement (Rule 15(b)) to tap the senior
empl oye for pronotion and give himat least a tria
period under Rule 18, if the senior enploye has
sufficient ability and nerit."
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& have consistently applied this interpretative Standard in anal ogous type

cases. It is foursquare on point with the facts herein. W wll sustain the
claim

FINDINGS: The Third Division of the Adjustment Board, upon the whole record and
all the evidence, finds and holds:

That the parties waived oral hearing;

That the Carrier and the Employes invol ved in this dispute are

respectively Carrier and Employes W thin the meaning of the Railway Labor Act,
as approved June 21, 1934;

That this Division of the Adjustnment Board has jurisdiction over the
di spute involved herein; and

That the Agreement was vi ol at ed.

A WA RD

C ai m sust ai ned.

NATI ONAL RAILRQAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST: M
xecutive Secretary

Dated at Chicago, Illinois, this 18tk day of Pebrusry 198L.



