NATI ONAL RAIIROAD ADJUSTMENT BOARD
Avard Number 23187
THIRD DI VI SI ON Docket Number ClL-23064

Martin F, Scheinman, Referee

(Brot herhood of Ratlwaey, Airline and Steamship C erks,
( Freight Handlers, Express and Station Employes
PARTIES TO DISPUTE: (
(TheCincimnati,New Or| eans and Texas Pacific Railway Company

STATEMENT OF CIAIM: Cihai mof the SystemcCommittee of the Brot herhood (GL-8859)
tnat:

Carrier violated the Agreement aCinmcimnati, Chio, when on Decenber 4, 1977,

it abolished positions on the Yard Clerks® Extra Board bel ow the authorized and
established strength of that Board, thereby depriving Ms. S. J. Toler of workto
which she was entitl ed.

For this violation, the Carrier shall be required to conpensate Ms, S. J. Toler
in the amount of compensation She coul d have earned as anoccupant of that Board,
begiming Decenber 4, 1977 and contimuing until the date she is again allowed a .
position On that Board.

OPI NI ON OF BOAW By bulletin dated November 30, 1977, Carrier abolished three
positions om the Gerks' Extra Board at Gncinnati, Chio.
The abolishments Were effective Decenber 4, 1977. As a result of Carrier's action,
the Extra Board Was reduced from seven to four positions.

- The Organization claime that Carrier's action violated the Agreement,
The primary rule relied on by the Employes i S Rule E-5 EXTRA YARD CLERKS. It
states i N rel evant part:

RULE E-5 -- EXTRA YARD CLERKS

'"(a) Wiere necessary, wira clerks may be enpl oyed
on t he following basi s:

"(1) atyard offices, one extra clerk may be allowed
toevery five regular positions. [|f enployed as
above, an extra board will be maintained Show ng
the names of extra clerks,"
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At the tine of this dispute, there were twenty-seven regular positions
at CGncinnati, Chio. Therefore, the Organization asserts that pursuant to the
ratio of ome extra clerk to every five regular clerks, as specified in Rale E-5,
Carrier was required to maintain theExtra Board at the full authorized strength
of five. In the Employe's view, Carrier does not have the right to reduce the
number Of occupants on the Extra Board unl ess the mumber of regul ar positions
fell below twenty-five.

Claimant, S. J. Toler, is the senior employe Whose Extra Board position
was abolished. The Employes asked that Carrier conpensate Claimant i n the anmount
she coul d have earned as an occupant of theExtra Board beginning with Decenber 4,
1977, until she was allowed to return to the Extra Board on Cctober 23, 1978.

Carrier, on the other hand, denied that ftviol ated the Agreement. It
insists that there is no Agreement support for the contention that an E-5 Extra
Boar d must be mai ntained at itS maximm aut horized streugth. It also contends
that in light of Gaimant's work record, the monetary portion of the Enploys's
claim i S indeterm nate.

Determnation of the issue presented requires an interpretation of the
meaning Of Rule E-5. Even a cursory reading of the rule establishes that the tone
of the male is permissive in nature. The parties have agreed the determnation
of the need for an Extra Board isto be by Carrier. Carrier is given the right
to determne whether an Extra Board is needed at a particular location. On this
there 1s really no dispute.

The Rale goes on to say that, "one extra clerk may be allowed to every
fiveregul ar posttions,” That is, Carrier is allowed to establish a meximum of
one extra position for every five re(?ul ar positions. A higher nunber of Extra
Board positions is precluded. Stated sinply, the parties have restricted the
maximum nunber of positions on a given Extra Board.

Saving decided that Rule E-5 contains a limtation on the maximm
number of positions on an Extra Board, the question remains whether Carrier is
al so required to keep a minimm nunber of positions on the Board. In its
evi dence submtted on the property as well as its submssions to this Board, the
Enpl oyes have argued that this additional restriction exists. Carrier disagrees
W th theUnion's position insisting that there is no limtation on the minimm
number Of positions that nust be maintained.

After analyzing the evidence and argunents submtted, we nust conclude
that there is no additional restriction on Carrier's right to establish and
mai ntai n an Extra Board. As such, the grievance mst be denied.

The effect of the position taken by the Organization is that once an
Extra Board has been established at the maximm |evel, Carrier would be required,
forever, to keep that Extra Board at the maxf{mum, This contention is without
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nerit. There is absolutely nothing in the |anguage of Rule E-5 that can be
viewed requiring Carrier to keep the Extra Board at the maximum Sstrength. om
t he contrary, the | anguage of Rule E=5iS permssive in nature; it is not
mandat ory.

The Union woul d have us read an additional restriction into the
language Of Pule E-5. |n effect, the Union asks us to rewite the |anguage of
Rul e E-5-(a)~(1) to state that at yard offices one extra clerk mist be al [ owed
to every five regular positions. W are neither inclined nor empowered to
substitute the word must for the word may. Nothing could be wore fundamental.

Absent arestriction requiring Carrier to maintain a minimum Strength
on the Extra Board, it is a well accepted |abor relations principle that Carrier
retains the exclusive right to operate its business as it sees fit. It has the
right to determne whether or not an Extra Board ofl ess than the maximm
authorized strength is necessary. Here, there is nothing to indicate that that
determnation was either arbitrary or capricious. Thus, because the O ganization
was unable to neet its burden of establishing the Carrier i s bound t 0 meintain
the Extra Board at the maximum aut horized strength, we wil| deny the grievance
initsentirety. A similar ruling was made in Award No. 3 of Public Law Board
Fumber 647, Referes Dolnick.

FINDINGS: The Third Division of the Adjustment Board, after giving the parties to
this dispute due notice of hearing thereon, and upon the whole record
and al | the evidence, finds and hol ds:
That the Carrier and the Enployee involved in this dispute are
respectively Carrier and Employes W thin t he meaning of the Railway Labor Act,
as approved June 21, 1934;

_ ~ That this Division of the Adjustment Board has jurisdiction over the
di spute involved herein; and

That the Agreement Was not viol at ed.

AWARD

C ai m deni ed.

NATIONAL RATLROAD ADJUSTMENT BOARD
By Opder Of Third D vision

ATTEST:
Executive Secretary

Dated at Chicago, Illinois, this 18th day of February 1951.



