
PKRTIXS TODISPUTE:

STATBIENT OF CLAIM:

NATIONALRA~OADADJUS7XENTBOA.RD
Award Number 23188

!I%= DIVISION Docket Number ~~-22808

Joseph A. Sickles, Referee

Brotherhood of Railway, AirlIne and Steamship Clerks,
Freight Handlers, Express ati Station Fz@oyes

[Southern Railway Company

Claim of the System Ccmnittee of the Brotherhood
(GL-8721) that:

Carrier v-lolated the Agreement at Memphis, Tennessee,
when on August 24, 197, it suspended Mr. S. K. Powell from servlce
without pay, beginning August 25, 1977, and extending through September 23,
19.977.

Carrier shall now be required to compensate Mr. S. K. Powell
for all time lost during the unjust suspension period and remove all ref-
erence to the unwarranted suspension from his service record.

OPINION OF BOARD: On the 24th of August, 1977, the Claimant was scheduled
to work as a Vtlllty Clerk Cram 11:30 a.m. to 8:30 p.m.'

However, he telephoned at 11:30 a.m. to report that he wouldbe late, but
that he would report to work as soon as possible. He arrived 20 minutes
later - at 11:50 a.m.

Because of his failure to report on time, the Clatint was sus-
pen&d from setice without py for thirty (30) days. Pursuant to the
agreement, the aploye requested an investigation concerning the propriety
of the assessed dlscipllne, which investigation was conducted.

The Organization has urged that the Reploye's failure to
report for duty at the appointed hour was necessitated by an incident with
his automobile, and that the Carrier was the first to be notified of his
diff lculty.

While the Organization concedes that the @rrler may weigh an
employe's past record after all of the ev-ldence and testimony has been com-
pleted to ascertain the amount of disciplfne that may be meted out, In this
inSb3BCe  the RuplOyes insist that the Cld.mant's past record was introduced
at the hearing prior to any evidence or testimony being taken.
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In its Submission to the Board, the Carrier points out that
the Employe has had a disaalrec~ni concernlug hla ability to arrive at
work in a timely manner; ard it paints Out that he was warned that he
must make arrangements to protect his asslgment on time and he was told
to insure that his car would r& cause him to be late.

This record presents mm8 rather significant questions to the
i; Baud which do not admit of easy resolUti0n.

Initially, there is ~10 question, at this stsge of the develop-
uent of arbitration law, that an Bploye'S past record may not be u8ed to
prove a present offense against him, however it maybe considered In
assessing the amount of punishment to be imposed, once the offense is
established idependently.

i‘:
We do not agree with the Organization that

the tlmlng of the presentation of the past record is crucial, and the
fact that it may be presented at an early stage in the proceedings
das not autontat1cfU.y  taint its consideration; although we will agree
that the timing of its receipt can be indicative of the Carrier's
motivation.

Oertahly, e.20 minute ikdiness when an employe has admittedly
called his employer to adtise that he would be late does not normally
warrant a 30 day suspension. At the ssrnetime, our review of the
Raploye's rather atrociou8 record lead8 u8 to tierstand the severity
of the disciplinary action. However, once again we return to the basic
question of whether Or not the Wploye's past record was used a8 a bseis
for finding the R8ploye guilty of an offen8e;because obvlouely, a past

! rewrd is not pertinent t-0 the snount of discipline to be imposed unless
/ a present offense has been established.

The Orgm3izatlon ha8 made numerou8  references.to the statement
I made by the Hearing Officer at Page 7 of the Panscript of Investigation.

1 The Eqlop  expl~%ined that another  vehicle pulled in front of him and
csmedhimt~brake  suddenly. When hi8 engine died, he wa8 unable to
restart it. AS wnfimatlon Of this, he presented a docment to show
the events, at which time it was Stated:

*The Cocnpsny IS not questioning the
fact8 as presented by Mr. Powell.
Exhibit 2 iS nOt oO&eeted by the
tzmpany."

Thus, ue are wnfrorrted with the question of *ether s tardiness, under
s Eircmstance, 18 an sutumtlc offenee, Or if extemmting cirnmretances

_ can excuse an absence. We do n0t queetion, for one moment, that if a8
employeha8  received a number ofvamlngs fa tardiness reLatedto auto-
mobile **le, an m’Ploycr  will b8 (and 8hhortld  be) quite suspi~Iou8 of
an ab8ence dealing with autaeobile diffioulties. Nonetheless, we can-
n0tagreetbatthea-e canneverbea wUder=e.
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Here, the Raploye presented testimony which the C.uapeny conceded
to be the case, sod which, to thi8 Hoard, Wa8 an acceptable reason for
being 20 minute8  tardy  - if, in fact, it was the case.

The C%nupanyts concesslo~ at Page 7 of the tmmsorlpt is
therefore quite slgnlfloaat to us. In addition, we have considered
the Superintendent~s November 21, lgi"i' letter, which implies to us
that the C&n-ier haddetermined  that no excuse for being latewould
be acceptable.

Although we will 8UEtdn the claim, ve feel compelled to
advise the Claimant that nothing herein should, In any marmar, be con-
sidered by u8 to be a COIbiOriatiOn of his tardiness rewed, and we ar8 .~,
confident that his future employmxrt relationship is within his power
to control, because certainly, no Carrier or employer is required to
tolerate the'type of tardiness and attendance record demonstrated here.

FmINOS: The 'IZlirdDWisionoftheAdjust%eutBoard,after  givfugtbe
parties to this dispute due notice of hearing thereon, and

upon thewholerecordard all the evidence, finds a&holds;

That the Carrier and the Ezzployes involved in this dispute
we respectively Carrier and mployea within the meaning of the Hailvay
labor Act, as approved June 21, 199;

That this Division of the Adjustment Board has jurisdiction over
the dispute ia+ved herein; ard

!lhatthe Agreementwas  violated.

A W A R D
-.

Claim sustained.

By Order of Th5xd Mvlelon

ATPEST:

Dated at Qlloago, ntinOi8, this 16th day of February 19&L.


