NATTONAL RAILROAD ADJUSTMENT BOARD
Awar d Number 23183
TIRD DI VI SI ON Docket Nunber cr=22808

Joseph A Sickles, Referee
Brot herhood of Railway, Airline and Steanship O erks,

Freight Handl ers, Express and Station Employes
PARTIES TO DISPUTE:

[ Sout her n Bailway Company

STATEMENT OF CLAM: Caimof the SystemCommittee of the Brotherhood
(G-8721) that:

Carrier violated t he Agreenent at Menphis, Tennessee,
when on August 2%, 1977, it suspended M. S. K. Powel | fromgervice
W thout pay, beginning August 25, 1977, and extending through Septenber 23,
1977,

Carrier shal| now be required to conpensate Mr. S. K Powel |
for all tine lost during the unjust suspension period and renove all ref-
erence to the unwarranted suspension from his service record.

CPI N ON OF BoARD: (On the 24th of August, 1977, the Cai mant was schedul ed

to work as a Utility O erk from 11:30 am.to8:30 p.m'
However, he tel ephoned at 11:30 a.m to report that he would be | ate, but
that he would report to work as seom as possible. He arrived 20 mnutes
later = at 11:50 a.m

Because of his failure to report on tinme, the Claiment WaS sus=-
pen&d from service without pey for thirty (30) days. Pursuant to the
agreenent, the Employe requested an investigation concerning the propriety
of the assessed discipline, which investigation was conduct ed.

The Organi zation basurged that the Baploye's failure to
report for duty at the appointed hour was necessitated by an ineident Wi th
his autonobile, and that the carrier wasthe first to be notified of his
difficulty.

Whi | e the Organi zation concedes that the carrier may wei gh an
employe's past record after all of the evidence and testinony has been com
pleted to ascertain the amount of discipline that may be neted out, 4n this
instance t he Employes insist that the Claimant's past record was introduced
at the hearing prier to anyevidence or testinony being taken.
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Inits Submssion to the Board, the Carrier points out that
t he Bmploye has had a dismal record concerning hisability to arrive at
work in atinely manner; anmd it paints Qut that he was warned that he
nmust make arrangements to protect his essigmment on time and he was told
t0 insure that his car woul d not cause himto be |ate.

* ~ This record presents some rather significant questions to the
5 Board Whi ch do not admit of easy resolutionm,

Initially, there is no question, at this stage of the develop-
ment Of arbitration |aw, that an Employe‘'s past record may not be wsed to
prove a present offense against him however it maybe considered in
assessing t he amount of puni shnent to be inposed, once the offense is
est abl | shedindependently. V¥ do not agree with the Organization that
the timing of the presentation of the past record is crucial, and the
fact that it may be presentedat an early stage in the ﬁroceedi ngs
das not autematiecally taint its consideration; although we will agree
that the timng of its receipt can be indicative of the Carrier's
not i vation.

Certainly, a 20 m nut e tardiness When an employe bas adnittedly
called his enployer to advise that he would be | ate does not nornally
warrant a 30 day suspension. Atthe seme time, our review of the
Employe's rat her atrocious record leadsus t 0 understand t he severity
of the disciplinary action. However, once again we return to the basic
question of whether O not the Employe's past record Was used as abesis
for finding the Employe guilty of an offense; because obviously, apast
record i S not pertinent to the amount of discipline to be inposed unless
a present of f ense has been established.

The Organization has nade numercusreferences. to t he st at enent
made by the Hearing Officer at Page T of the Pranseript of Investigation.
\  The Employe explained that ancthervehi cl e pul | ed in fromt of hi m and
caused him to brakesuddenly. Wen hi 8 engine died, he was unable to
restart it. Asconfirmation Of this, he presented adoement to show
the events, at whieh time it was Stated:

“The Company is not questioning the
facts as presented by M. Powell,
Exhi bit 2 is not conteated by t he

"

Company .

Thus, we ar ¢ confronted wWith the questi on of whether any tardi ness, under

sny circumstance, is an automatic offense, O if extenuating circumstances
. can excuse an absence. W do not question, fOr one moment, that if an

employe hasrecei ved a number of warnings for tar di ness related to auto-

mobile trouble, an employer will be (and should be) quite suspicious Of

an absence deal | Ng with automobile iculties. Nonet hel ess, we can-

not agree that there can never be a valid excuse,
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Here, the Employe presented testinmony whichthe Compapy conceded
to be the case, apd which, to this Hoard, wasanacceptable reasonfor
being 20 minutestardy- if, in fact, it was the case.

The Company's concession at Page 7 of the transeriptis
therefore quite significant t0 us. In addition, we have considered
t he Superintendent's Novenber 21, 1977 letter, which inplies to us
t hat the Carrier had determined t hat no excuse for bei ng late would
be acceptabl e.

Al though we will sustain the elaim, ve feel conpelled to
advise the Caimant that nothing herein should, in any manner, be con-
sidered by us to be acondonation Of his tardi ness record, and\\e are
confident that nis future employment relationship is within his power
to control, because certainly, no Carrier or enmployer is required to
tol erate the type oOf tardinessand attendance record dermonstrated here.

FINDINGS: The Third Division of the Adjustment Board, after giving the
parties to this dispute due notice of hearing thereon, and
upon the whole record and al | the evidence, finds and holds;

That t he Carrier and t he Employes i nvol ved i n this di spute
are respectively Carrier and Employes within t he meaning Of the Railway
| abor Act, as approved June 21, 193kj

That this Division of the Adjustment Board has jurisdiction over
t he di sput e invelved herein; ard

That the Agreement wasVi 0l at ed.
AWA RD

Q ai m sust ai ned.

NATIONAL RAILRCAD ADJUSTMENT BOARD
By Order of Third Division

Dat ed at Chicago, Illinois, this i8th day of February1g8l.




