RATIONAL RA LROAD ADJUSTMENT EOARD
Award Number 23192
THIRD DIVISION Docket Number TD-22893

Joseph A Sickles, Referee
(Ameriean Train Dispatcheras Association

PARTIES TO DISPUTE: (
{The Atchison, Topeka and Santa Fe Railway Company

STATEMENT OF CLAIM: "Claim of t he American Trai n Dispatchers Associationthat:

(a) The Atchison, Topeka and Santa Fe Railway Company ( herei nafter
referred t 0 as "the Carrier™), vi ol at ed t he Agreement bet ween t he parties t o
t hi s dispute when, on March 18, 1978, t he Carrier instructed amd r equir ed
extra or unassigned train di spatcher 0. D. Justus t0 pass Up, amd not work,
a one day temporary vacancy exi sting on rest day of Position No. 6509,
third trick, Carlsbed-El Paso districts, 11:15 PN Saturday March 18 to
7:15 AM Sunday Maren 10, 1978. The Carrier further instructed and re-
quired him to wait and protect a later temporary vacancy, first trick,
firat district, Clovis to Vaughn, T:15 AMto 3:15 PM, Sunday, Marchl9,
1978, on Rest Day Relief Poaitiom No. 9100, This i S i N violation Of
Article | |, Section 14.

(b) The Carrier shal| be reguired t 0 compensate regul arly assigned
train di spat cher J. E. Young, ei ght (8) hours pay at the timeandone-half rate
f or Sunday March 19, 1978, as t he incumbent of first trick, first district,
Clovis t 0 Vaughm, T:15 AM to 3:15 PM, Mondmy t hr ough Priday. He was observing
one of his assigned rest days on the day claimed, was rested accordingt0 the
hours of service, was available and qualified,andshouldhavebeenusedto
pr ot ectOI F:josi tion Ne. 9100 under the previsions of Article |1, Section 10(b},
as emended. "

OPINION OF BOARD: J. E. Young was regularly assi gned t 0 Train Dispatcher
Position 6502, Clovis, New Mexico, T:15 am t0 3:15 p. m,
Monday t hrough Friday. Relief Dispatcher Position 9105 protects t he position
on Saturday and Relief Position 9100 protects it on Sunday. Because Relief
Position 9100 was On vacation, t here was a temporary vacancy on Sunday,
March 19, 1978. In additiom, a vacancy occurred on Saturday, March 18; which
vacancy |'s not eovered by a relief positiom, but which is normally covered
from the extra board,

Carrier required t he r egular assigned | Ncunbent of the March 18
position to work(on his rest day) at time and one-half, instead of using
t he seni or unassigned Di spat cher (Justus)to do so, and it used Justus to
ggerhf Or mnon=Dispatecher duties on the 18th and t 0 £411 Position 9100 on t he

th,
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The Employes cite Articles Il and I'V:
" ART| CLEIT«-SENIORITY

Filling Temporary \/acanci es

Section l-=b=l. Temporary vacancies (f less thanm
ten (10) work days® duration will be filled in the
following or der of precedence;

() ...

(2) By ar available unassigned dispatcher
not having worked five consecutive
workdays.

(3) I£ the vacancy is due to the absence
of reliefdispatcher, t he regul ar
occupant of the position being re~
lieved ny protect the vacancy.

(4) In the absence of regularly assigned
di spatcher, the incunbent of the relief

position which furnishes rest day relief,
1f no conflict with Hours o Service raw.

Protection Of Semiority

Section 1h. Train dispatchers holding rights to
other service with the Company, and having once estab-
1ished seniority under this Agreenent, NMUSt theresafter
protect all dispatching service available t 0 t hemon
their seniority district or forfeit such sentority;
provided, however,t hat seni or unassigned train dis-
patchers holding rights to and performing other service
who are not located at dispatching headquarters may
waive protection of temporary vacancies Of less then
three (3) days which are available to them whem junior
qualified unassigned train dispatchers are available at
such headquﬂrterscol.“
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"ARTICLE | V- REST DAY RULE

Section /. Regular relief requirements of | ess
than four (4) days per week will be protected by
the senior unassigned train dispatcher, whowill
take { he rates,starting times and Ot her conditions
except rest days Of each position on which relief
service 16 performed.”

It 1s contended by the Employes that there was violn.tiog vhen
Justus vasnot used t 0 protect the March 18 vacancy. Such usevoul d have
then made him unavailable t 0 protect the Michl9 vacancy ama Young, as the
regul ar I ncunbent, woul d have been available,

Carrier has asserted certain "emergency” conditions concerning
manpower shortages and has pointed out that the dispatcher rules
refer to "avai | abl e" unassigned dispatchers, We are Wel| aware Of the many
Awards Of this Board which have held that reasonably anticipated and pre-
dictable manpower shortagesdO not constitute emergencies, but We do not
base our Award on those concepts.

We have studied and re-studied the factual assertioms - as t he
wer € raised and progressed on the property = In an effort to ascertain |
t he Bmployeshave Set forth8 factual basisfor the claim., The fact that
thisclaim is premised upon our findings (X an asserted violation OB t he
precedi ng day (in an interrelated f ashi on) complicates t he watter, but
certainly dossnotrenderit fatal. \Wile we certainly are not precl uded
from making obvious and valid presumptions, nonetheless, We cannot base an
Award On speculation. It isour considered judgment that in order to sus-
tain this claim, it would be necessary for us to make a number of speculations
which are not basedupon clearly established facts developed prior t O sSube
missionhere. Stated differemtly, we ar e unabl e t O conclude that thefacts
bef ore us necessarily lead to t he concl usi ons urged by the Employes. &
wll, therefore, dismiss the claim

FINDINGS: The Third Division of the Adjustment Board, upon the whole
record ad al| the evidence, findS and nolds:

That t he parties waived oral hearing;
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That the Carrier and the Employes i nvolved in this dispute
are respectively (arrier and Hmployes within the meaning of the
Rai | way Labor Act, asapproved June 21, 193k;

That this Division of the Adjustment Board has jurisdiction
over t he di sput € 1nvolved herein; and

That the claim be dismissed,
AW ARD

cl ai mdismissed,

NATTONAT, RATLRCAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST:
Exdcutive Secretary

Dated at Chicago, Illimois, this 18th day of February 1961.




