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(American Train Dispatchers Association

lcorlsolid8ted  Pail Corporation

System Docket NO. CB-23, Case No. 7-4. Claimant
E. C. Myers

Please allow 8 hours at time and one-half rate on April26,
27, May 3, 4, 10, 11, l?, 1.8, 24, 25, 31 aSa June 1 account working
2nd trick when I should have been working 1st trick on TD-1 position.

please allow 8 hours at time aud one-half rata on April 28,
May 5 and 9 accountworkiug  3rd trickwhen I shouldhavebeenworkiug
1st trick on TD-1 position.

Please allow 8 hours at pro-rata rate on April22, 23, 29,
30, May 6, 7, 13, 14, 20, 21, 27, 28, June 4 and 3 SCCOUnt not
working when I should have been working lst trick on TD-1 position.

Please allou 8 hours at time and one-half on April 24,
25, my 1, 2, 9, 16, 23, 30 and June 5 account working 1st trick
when I should have been observing rest days on TD-1 position.

OPINIONCFBOABD: !lhe Organization was party to an agreement with the
Pennsylvania RW.road Company - a predecessor to

Penn Central - which line was Ultimately  conveyed to C0mil.

Insofar 8s this dispute is comerued, the Claimant had been
regularly assigned to the first shift position (TD-1) on the Section A
Desk at~,the Altoona, Pennsylvania Train Dispatching OPflce, with rest
days of 3uud8y5  and Mondays.

InIke- October of 1976, Conrail proposed certain re-amauge-
ments OP Train Dispatcher districts, including that Section "C" Train
Dispatching Desk in Altoona be abolished.
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The pertinent agreement indicated that the manner in which
seniority of Train Dispatchers affected by merger or semtion of
districts is to be exercised should be adjusted by agreement in
writing. Certain meetings were held to discuss the Carrier's pro-
posal, but no written agreement was reached, according to the Fmployes.
Notwithstanding that, 8 notice was issued advising that certain districts
would be transferred. As a result of the implementation of those announce-
ments, the Claimant was displaced from his regular assigned Position TD-1,
and was compelled to exercise seniority to another position. The instant
claim was submitted asserting an improper abolishment.

According to the Carrier, the Rnployes did not identify the
alleged violation for a period of time, and it was not until subsequent
discussions that it was able to discover that the Eh~ployes were suggest-
ing an alleged violation of Regul8tion 3-G-l. Further, the Cerrier states
that the reallocation was made with approval and assistance of the Organi-
zation, and in accordance with Section 503 of TltJ.e V of the Regional Rail
Reorganization Act of 1973 which, along with the August 21, 1975 ATDA
Implementing Agreement supersede8 the 3-C-l regulation.

The Carrier asserts - andwe have noted -that the origin81
October 22, 1976 notice stated that the transfers involved "...will be
nmde in accordance with Section 503 of Title V of the R.R.R. Act.",
which section states that the corporation has the right to assign,
allocate, reassign, reallocate, and consolid8te work formerly performed
on the rail properties, etc. Further, the Carrier asserts that it
reached agreement with the Organization, which agreement was set forth
in a December 6, 1976 letter distributed to the various parties; which
concluded with the request that the affected individuals sign and return
a copy of the agreement. The Chairnan in question did not comply with
that request, but he never raised any question as to the propriety Of
the asserted understanding.

In addition to its defense on the merits of the dispute,
the Carrier has raised the jurisdictional question of appropriate forum.
In this regard, the Qrrier insists that this dispute raises, in direct
terms, various issues regarding the interpretation or application of
section 503 of Title V of the Regional Rail Reorgknization Act. !Lbat
defense was raised on the property, and repeated here, in8smucb 88 the
Carrier insists that subject to 2 conditions (not applicable in this
ease) freedom of assignment is given to it, and by necessity, Section
503 supersedes understandings such as 34-l.
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Because the Carrier has raised the 503 defense on the
property, it suggests that the dispute is not gmqerly before this
Division because of Section 507 Of Title V. !Fnat section asserts
that any dispute or contZW’ersy  with respect to the interpretation,
application or enforcement of the provieious of Title V (with certain
exceptions mt here 8pplioable)  may be suhnitted by either party to
an Adjustment Board for fin81 aucl binding decision thereon, 8Q
provided inSectlou 3 Secoudofthe Railw8yLabor Act.

A 5$ecialBo8rd of Adjustuenthas  beenestablishedpursuant
to an agreementbetveenthe Cerrier ard the Org8uiaatious  (including
AmA), Vhich Board IS desi@k3ted 88 Sped81 B08d Of k%juStaWrrt  880.

A-”
!lhus, the ThirdDivisionlack~ jurisdidionoverthis  claim,and
itmustbe dimnissad forwantof jurisdiction.

In response, in the reply to Carrier Rx Parte Submission,
the Orgrrnisation  states thstthisBcardh8s juri~dictionbecause the
claim is based on the agreement, not the R.R.R. Act. Further, in
its Brief to this Roatd, the Org8niz8tion  repeats various portionS
of the Railway I&or Act, and urges thstwe have jurisdd.etiOn to
resolve, and to lnte~t or apply agreements.

While we do not propose to issue an all-inclusive Award
de8liagwithallaepects ofjurisdiction,aonethelesswe  8re inclined
to agree with Carrier in this pm%icuUr case. Although, concededly,
thebployeshave subnitted 8 claimbasedupon certainagreement laWaWe>
nonetheless, the October 22, 1976 notification by the Carrier MS Specific
in its statemntth8tits  8CtiicmW8sbeing  takenin 8CCord8Wewit.h
Section 503 of the R.R.R. Act, which appears to grant to Carrier certain
assigment, relocatiou, etc., rights. !&US, it appears obvious that in
this dispute, the cantralissue revolves aroumlthe rightswhichmay
have been granted to the Carrier by that Act; and it is an over-siqlifi-
cationtomerely st8te that the claimisbased  onagreementlanguage.

Were we to issue an Award based on certain lengu~ge of the
afpeement, that would not dispose of the case, because the record is
specifioslly  clear t&t Section 503 of the Act wee raised in a timely
manner onthe property, and thus, 8 fd.lfSplorati~nOfthe  PightS Of
the parties can only be achieved after 8 Section 503 8dJudic8ti0n 18
made. Yet, SeCtion 5(3' precludes us from au3king Such 8 determination,
because it says s dispute or controversy concerning enforcement of
the provisions of the !Citle (again, with certain exceptions not appu-
cable) may be submitted by either perty to an Adjustment Board for final
ani binding decision.
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As was notated above,
just that purpose.

SpecialBoard  @Owes created for

mF4

We do not find it necessary to cite the mmerous Awards
of this Division which have held that we are without jurisdiction
to issue awards when exclusive jurisdiction to resolve disputes
under certain circumstances has been granted to other forums.
However, we do invite attention to Award 21706 and 2CtZ89. Accord-
ingly, we will dismiss the claim for lack of jurisdiction.

FINDINGS: Ihe ll~ird Division of the Adjustment Board, af-ter giving the
parties to this dispute due notice of hearing thareon, and

upon the whole record a& all the evidence, fi&s and holds:

That the Carrier ad the l3nployes involved in this dispute
are respectively Carrier and Employes within the maning of the Railway
Labor Act, as approved June 21, 1934;

That this Division of the Adjusiment Board has jurisdiction
over the dispute involved herein; and

lbat the claim be dismissed.

A W A R D

claimaismi5sea.

ATEST:

NATIONAL RAILROAD ADJusm BOARD
By Order of lWrd Division

f
- W



LABOR MEMBER’S DISSENT TO

AWARD 23193 DOCKET TD-22930

Award 23193 made an erroneous decision when the claim in Docket

TD-22930 was dismissed for lack of jurisdiction.

Award 23193 stated in part:

“Although, concededly, the Employes  have submitted a claim based upon
certain agreement language, nonetheless, the October  22, 1976
not i f i ca t i on  by  the  Carr i e r  was  spec i f i c  in  i t s  s ta tement  that  i t s
action was being taken in accordance with Section 503 of the R.R.R.
A c t , which appears to grant to Carrier certain assignment, relocation,
e t c . ,  r i gh t s . ”

While the Carrier did make reference to Section 503 of the R.R.R.

Act, the October 22, 1976 nc,tification by the Carrier did not specify

and/or  cover  the  territo~ry  which  is  involved  in  this  d ispute . This

dispute involved the train dispatching district remaining on Altoona

D i s p a t c h i n g  O f f i c e  D e s k  “C” a f t e r  t h e  t r a n s f e r  o f  w o r k  o r  t r a i n

dispatching territory from the Altoona Dispatching Office to the Hornell

Dispatching Office, contemplated in the Carrier’s notif ication of

October 22. 1976, had already been accomplished.

The Carrier acknowledged this in the Carrier’s Ex Parte Submission

when the Carrier stated:

“The transfer of the ‘.Corning  Secondary and
Tracks from the Altoona Diqatching Office to
Office , Atlantic Region,  was consummated

Watkins Glen Secondary
the Hornell Dispatching
effect ive 7:C,C A.:!. ,

January 21, 1977. Sy letter dated January  2i, 1977, the Incumbents
of the four regular positions on Desk “C” were notified of the transfer;
that the remaining territory handled on Desk “C” would be transferred
t o  D i s p a t c h e r  D e s k  ‘ID”; t h a t  t h e i r  p o s i t i o n s  w o u l d  b e  a b o l i s h e d
effective 7:00 A.M., Monday, January 24. 1977, and that they could
exercise seniority as provided by the regulhtions.” (EMPHASIS SUPPLIED)

The Carrier acknowledged this on the property when the Carrier

;stat.ed:

(1)



“On or about January 3, 1977, due to the dispatching  of the Corning
Secondary being reassigned to the Atlantic Region, the following
remaining territory handled on the “C” Desk will be transferred to
the “D” Desk:

Harrisburg-Buffalo Main Line - Farwell to Molly
Watsontown  Secondary
Elmira Secondary
Williamsport Branch and Secondary
Corning Secondary - CPAD to SR
Avis Branch

The Catawissa  Branch between Newherry  Jet. and Montgomery will be
added to “D” Desk. 11 (EMPHASIS su~pum)

The October 22, 1976 notification by the Carrier, wherein Section

503 of the R.R.R. Act was relied upon, cannot be construed to be

applicable to the remaining dispatching districts dispatched by Altoona

Dispatching Office Desk “C”. This remaining Altoona Dispatching Office

Desk “C” dispatching district  was simply merged with the Altoona

Dispatching Office Desk “D” train dispatching district. Such a merger

was covered by Agreement Regulation 3-G-l which specifically covers

the merging of train dispatching districts requiring that “the manner

in which the seniority of Train Dispatchers affected is to be <exercised

shal l  be  ad justed  by  agreement ,  in  wri t ing ,  between the  General

Chairman and the Manager of Labor Relations”.

The Carrier gave notification of the merging of these two train

dispatching districts. If the October 22, 1976 notification had covered

this merging of train dispatching districts, such additional notice would

not have been required or been given.

Section 504 (a) of Title V of the R.R.R. Act provides in pertinent

part:

“INTERIM APPLICATION. -- Until completion of the agreements provided
for u n d e r  s u b s e c t i o n  ( d )  of this section,  the Corporation shall ,  as
t h o u g h  a n  or ig ina l  par:y t h e r e t o , assume and apply on the particular”

(2)



“1 ines, properties, o r  f a c i l i t i e s  Bcguired all obligations under
existing collective-bargaining agreemenrs covering al l crafts and
classes employed thereon ,  .except that rhc Agreement of May 1936,
Washington, D. C. and provisions in other existing job stahlilization
agreements shall not be applicable to transactions  effected pursuant
to this Act with respect to which rhe provisions of section 505 of
this title shall be superseding and controlling.”

Therefore, the Board, in Award 23193, should have performed its

function and accomplished its  purpose  by  adjudicat ing  the  d ispute

contained in Docket TD-22930 by interpreting and/or wWnf3 the

language contained in the Agreement regarding the merging of train

dispatching districts.

The Board in Award 23174  and Award 23175  considered disputes

involving the same Carrier notification and the same inctdent,  i.e. the

merging of Altoona Dispatching Office Desk ‘Vi and Desk “D” dispatching

districts and correctly adjudicated those disputes upon consideration

of the applicable agreement language. The Majority in Award 23193

was in error when Carrier’s unsupported allegation was accepted as

fact and when sufficient consideration was not given, to the record to

ascertain the actual cause of the complaint raised in this dispute.

While Regulation 3-G-l  has since been replaced by the writing

of a single collective-bargaining agreement as provided in Section 504

(d) o f  t h e  R . R . R . Act (making questions regarding the interpretation

or application of Regulatin 3-G-l moot), the error in Award 23193 cannot

go uncontested and, therefore, I must dissent.

$lP-CL-

J. P. Erickson

Labor Member

(3)



%iRIER.MBHBERS ANSWER TO LABOR MEMBERS DISSENT
TO AWARD 23193, DCCRBT TD-22930

(REBBRBE SICKLES)

The Dissentor's argument is, as we understand it, that Section

603 of the Triple "R" Act was not applicable to the merging of the work

on Desk "C" with Desk "D" and the consequent abolishment of Desk "C".

The letter of October 22, 1976, specifically stated:

"5) Three 7day pcsitinns of train dispatcher in
the Altoons office (Desk C) will be abolished."

The letter of Dscember 10, 1976, addressed to the General Chairman then

supplemented the letter of October 22, 1976, and stated;

“Dear Sir:
"This will su@ement our letter of October 22 in .

uhich we inFormed you that on or about January 3, 1977,'
Desk C in the Altoouz Train Disoatchinn Office would be,l

abolished=

"At our conference in Pittsbur&ou Wovember 3, '1p
discussed the r&location  of dispafchinn territor&%
among the rema-=desks ln t+ A~~OQIW  CFfrra &
aached the feUowln m. N . n :

"1) After the revisions of territory
on Desks B, n and E have been in effect for
at lease 30 calen&r days, the A.T.D.A. map,
if it feels that one or more of such desks
are overloaded, submit written request to
this office that a joint study.be mlde of
such allegedly overloaded desks.

"2) A joint study will be nmde by a
representative of the Carrier and a represent-
ative of the A.T.D.A. of the desks in questions
to determine if an overloaded condition exists
and what can be done to correct such condition.

"3) If the A.T.D.A. is not satisfied with
the results of the joint study, it may then
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"dfrectly invoke the-sc?rvices  oftbe Joint
Comittec estublished  under the National
A,gearent of 1937.

"If our understandings are correctly stated would
,you please sign and return ore copy ofthis letter."

(Ehpbsis Supplied)

In ~short, the tzuusfers .toibe, -de puzaumt to Scctfon 593 of

Title 1' of the R-iple "R" Act were ~speci~lly,i~~f~~and.~ddressad

iurefereuwto the,Altoora Office wbentheDesk "C"~abo1$shmaut was

discussed in ~mufereuee~:on  November 3,:1976, audmmxtaUwd by letter

dated Deeendmr 1~0, 1976.

~,,~-Orgwfiatfa,~~~argaad,:as-the;Dfa~tor

does,.that gect%ou503 was only appUmble-to the~~rgiug:of-Durttories

identified :in-tbelcttsr of Cct&er:.22;'~1976. Thc5r role argummt .on

thepropertyaud before the Board deaaling~withthe pIyltrfe&ms of Section

503 was as ~ptated.iwthe ,GeTaezal ~Cbafuaun's'aOer~dated~Juue 20, 1,978,

reading,.fu pmt,,.as ~follows:

"The American Train Dispatchers Association hereby
rejects-yourdoaldl,  itis ouropinioutbut  the Rail
Reorganization Act of 1973 does,uot supersede the Schedule
Agreemnt ,in~effect-on  ~the former PRR:-and Penn Ceutrsl
Railroad,.an&.that~-regulabn 34-1 ~.w8s violated"

'Their position;succinctly atzted,~.uas that.t.he~Triple "R" Act

did notaupersede Rule 3-C-1 but they did no& =~DQ@ Section 503 only

applied to ouawpect~of the~oerged  dispatching distrfcts~.and asw

noted earlier~such auargmseut, evm. Shad beermade, was premised.on

a false bottom because~each and every phase of the changes ware iuextri-

cably~~couuectedas evidenced by ,the mxrespondeueeftael~f.
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In connection with the Dissentor's comments on Awards 23174

and 23175, we will incorporate by reference in this Answer our Dissents

to those Awards. While we concur in the Majority's dismissal of the

within dispute, on jurisdictional grounds, we would have also concurred

had the claim been rejected on the Merits.

P. V. Varga


