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PARTm To nIsPm: 

WmoFiAL RAmtoAD ADJmmRm BOABD 
Awerd maer 23203 

'IlIEU) DIVISIOR Docket mmber Mi-23m 

Rodney E. Dennis, Referee 

Brotherhocdofl&inte~ceofvByBnplayae 
t 
(The Denver sdd No Grade Western WUrced CcmPW 

"Q~~lmofthe System CumitteeofthePmtherhoodthet: 

(1) 5e &m%er vlolnted Article Iy of the loatiollal snt 
or MESY 17, lg68 when, on &rch 19’78 without giving the mnerel chairman of 
the ck~zation advance written notice, it contracted work comiag witbin 
*scope ofourAgreemmt.toenouteide conetruction companJ(Syetem 
File D-8-18/b-22-78). 

(2) 5e Cl.dmnts* listed below each be allOWed an Wual 
pvpeda~t.e share of the straight time endovertlmeworhedbythe emlope 
or the Iawdermilk Omstructlon aampsnY to rmnpeneatc then for the riolatl0n 
refe.rredtolnPart (1)hereof. 

*A&m, C. R. 
&derson, T. C. 

Jimlnee, R. 

Bag&t, J. C. 
Johnson,T. 

Bewlll, E. R. 
Keulrlck, W. D. 

Slend, R. F. 
Larsen, 8. P. 

Bolton, D. 
Leln, J. 

Bolton, F. 
Lopez, L. J. 

Bowers, 0. L. 
Maestee, J. 

Burke, M. D. 
Magee, T. R. 

C&lson, J. R. 
lhW.nez, R. C. 

Osdnee~, T. L. 
Metlock,J. I. 

Qwpln, s. 
Matthews, A. T. 

Crook, J.Y. 
McCrelght, D. S. 

(Sate, S. E. 
Meaitzler, T. c. 

Debonlco, D. J. 
Moore, L. D. 

Drake, D. L. 
Murray, B. 

mmgh, L. E. 
Pemington, 9. W. 

Giffced, R. L. 
PhiUps, B. Jr. 

Graven, W. A. 
PhilUps, R. C., 

Grirde, D. W. 
Poorman, D. C. 
lbtllff, 0. 

Griehman, I). 
GullWord, W. F. 

Rich, R. A. 

aaynie, w. c. 
Ross, R. M. 

Incovutto, C. R. 
Rwe, 0. B. 

Inglir, J. E. 
smith, W. 
Thanpson, D. 

Irgraha, G. T. Webber, E. D. 

- 
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Wiebber, J. E. 
Webber, J. J. 
Uhaley, J. L. 
Willisans, C. G. 
Wiswell, J. L. 

p%ght, Id. T. 
wright, W. E. 
Wyekoff, R. D.' 

-. 

OPmIoR OF ROARS' Theargbni~tionhasfiledacLaimonbehalfof 
eirtyme&ersoftheRr&herhoodvhoare~loyed 

by camier IntheMlntenancs ofwayDepmtmnt. 5e organization alleges I 
tbatwrr1ervl0lEtedArtia.e Iv o?theuayl7,1968, Eatlmal AgreeDBrA. 
whenltfailedtonotlfythegelIem. m that it Intended to coneact 
out~~Md~vorltls&ys~~tothe~iteoatrsdedout 
thevorkte&eH.E.LmdmnUkC%x8~. 

on mrch 7, 1978, a rock aad mud SLL& cansed a deraibmt at 
Webster Hill cut. Cmrier contracted with the H. E. Lmdemllk ccelpslvr 
to clear the sltde. At the comlmion of this clemlng vork 011 bbmh 9, 
ly’i’8, avrier concluded that a hasardons codition still existed ad 
fhatfurtherelldesvereirmrlnsnt. Itthererarereta.insdE.E.Lmfdemllk 
ccmpans i~lm narch g, 1978, to I&W& 23, 1978, to mish ths ditching and 
Sloping Of the sawa. 

Camlea- contends that an emergency alsted, that it infozmd the 
generslEhairmanaaeoonasitoould,thatitdidnat~~thanscse~ 
equipeat to do the work required, ana that, in the rirral mnlysie, the 
vark vaa not exCLuaively reserved to ctlalmbewldertheagwwwlt.Chrriar 
~intsins~thaderighttoeub~~ctthevorkrlthout~e~~vifh 
the general chairman. Italsosrguce~talloarriernrrintansnaoiwcry 
employes were assiglH to ouler jobs. Allwerehllyemployedandnoone 
lost any pay because of the eubcontzact. 

5e organlsation conted that after the train was rerailed 
and the tracks cleared fran t&e Initial mud elUe, the ewrgency vas over. 
The organizatlonargueo tbatonMarch 9,1978, the emergancyhaderdedam3 
allwca-kpsrfmmsdbythe cont+racforbetveenMarch pr1g'r8,and14arch23, 
1978,wasworkthstcouldha~andsh~~~~npvformbdby aamier 
=Ployes. It arguaa that camier doss possess the mceeswy equip& to 
dothe requiredvorkand thatavrierenployes hamtha necessary skills 
and wem avallable to perfmm the job. 

Aiter a thorough review ofthe recccdanddlecussionthareof, 
this Bwrdflnds thatthevorkprfonmdbythe contmctorvasvorkproperly 
belonging to carrier employes. Once the emergency was over on WMI 9, 1978, 
cwrier shouldhave confarredwith the general &&msn prior to continuing 
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with l&e med. IhsorganlTationshallahavebeengivenitscontrrrcfts3. 
~ttodi~aurrsuchiwJe~rithcarriarardoff~cm~unity r0r 
the general chsfnmn to secure the vork for his aanbsa-8. 

avricr ~6 that th8 argsniurtiw did not hawe aolwirr 
ri@~ts totheworkinqtmstiona& tMmroreit~mtconrerwithUae 
general cbafmu. This Boardha ddressedthe exaun1~ty1ssw in 
psev-icw awards Ssa has reJectal the argmeti that the organ.laation mw3t 
grove aalsirltg *ar to can-ier b8ing required to we notiw under 
Article IV (!birdM~LaianAvar&lk...l~~~~ Mebenmn. $ 

Intieinstantmse,oarriermtifiedthegeneralchainmnoi 
thes~contrsdby3attar~~e~d~~n~toanouteide 
contmctor. TheBcardtkrdritdifficulttooonsiderthistobe~psr 
notioe under ma8 Iv. Om5.ekamertdtbatltdl&sob8caweltcm- 
sidered Ihat an emergency still existed anIitneadedtogetthevorkdons 
pra~t3.y. !&erecord1ZeMmenofanyeH&na3to8uppclrtthenotlamth8t 
anemvgcncyoc~criter~roclrardnauiwarclaaradircnthctrafh. 
Carrierststastbatitdidandthe~~za~s~~rtbstitdidnat. 
auTiar~rrrcoiabrPd4nwbsnit~arsapositi~bcicrrrre: sclpsevi- 
dence nust bs ,praunted. Xoneie~tinthereoorcI.Ba6edonthe 
foregoing, this Board will 8ll8tain iw om of the cwa. 

Initcmko,fhc~~zsUan~~stcd~talistoi60man 
~eq~~ee~t~urel'orartimevc~kcdby~l~e~thcrrrb- 
COIltraCtor. !Jl&3BomdhasagrscrtdealofdLfficultyinjustif@ngsuch 
aclahba8edonthereoodbe?oreu8. 5e Board 18 mfdfbl oi the fact 
thatanarardtbstdeclerargsrLcrinrlo~~onoithe~ntand 
then does not oaspemate claimant is, in a real sewa, a &allow victory~ 
The difficulty, however, Is that the record is baamn of s~lcient racts 
onvhichthis~Esnkreea~arerdto~di~~~60mn. 

-.. 
Hcwever, the Board does find that Carrier did have certain ' : 

equipment that was used during the period etch 7-9 but wae then removed 
and held in rasexve. Carrier, in its Nweabar 17, 1978 denial by the 
Director Pereonnel, states: 

'The D-8 cats which you refer to are all 
specially equipped for wreck and derail- 
ment work aa3 when not engaged in such 
work are strategically located at various 
points on the Carrier's min lines, ,kept 
poised and ready to move to the scene of 
wrecks or derailments as quickly as pos- 
sible when and if needed." 
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i Obviously, if the equipment was needed during the emergency of 

; “,% \ 

March 7-9, it was also needed during the subsequent emergency situation. 
To assert that there was no available equipmaut while admittiug that 
equipment was kept idle does not support the Carrier's contention of lack 

i of necessary equipment. Carrier can't have it both ways. Thus, the Gamier 
should have continued to use the two D-8 Caterpillar dozers and the oper- 
ators used to rerail the train and clear the main line after the slide. 

\%Clearly this equipment could have been coutilrmed in use. 

The Board is bound by its msnyprevious awards onthe issue of 
employes being campeusated for Article IVviolat1m.e on the basis of 
actual losses only. We, therefore, will award the two D-8 Caterpillar 
operators wertiw at two hours per day, Muday through Friday, plus 
10 hours for each Saturday and Sunday worked by the coustructiou crew 
from March 9, 1978, to arch 23, 1978 (Third Division Award 19619, 
Blackwell). 

PINDINX: The Third Division of the Adjustment Board, upon the whole record 
ad all the evidence, fiude a1111 holds: 

That the parties waived oral hearing; 

That thecarrier and the Emp;byes involved in this dispute are 
respectively Carrier and Employes within the meauiag of the Railway labor 
Act, as approved June 21, 1934; 

That this Division of the Adjustment Board has jurisdiction 
over the dispute involved herein; aud 

3hat the ent was vioLated. 

AWARD 
c : - _‘, 

:\ 

, 7 -? 
. . . . . 

L .L.. 

Claim 8tdufmd in accordance vith the @dnion~ \,q.. 

.,, 
,. 

.\,+ ~..,.~Q c:::;z .; 
.~.y- --- 

NATICNALBAILBCAD ADJUSTMSW BCABD 
By Order of Third Divisiou 

ATIEST: 
Executive Secretary 

Dated at Chicago, ~lliuofe, this 16th day of kiereh 1981. 
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NAME GF ORGANIZ4TIOR: Erotherhood of Maintenance of Way Dnployes 

Ii&NE OF CARRIER: The Denver and Rio Grande Western Railroad Gompny 

Upon appl.fcation of the representative of the &Dloyes involved 
in the above Award, that this Division interpret the same in light of the 
dispute between the parties as to the meaning and application, as proviieci 
for in Section 3, First (M), or the Fails!!:? Labor Act, as apprcved June 21, 
1934, the following interpretation is made: 

A d~ispute arose between the wrties as to the meaning and intent 
of our decision wherein we stated that the claim is sustained per opinion 
of the Ewrd. The pertinent ;MSuage of the opinion is as follwds: 

"We,tncrefore, wiil award the two D-8 Caterpil!ar Operators 
overtime at two hours p?r day, Nonday through Friday, plus 
10 hosurs for each Saturday and Sunday worked by the construc- 
tion txew from March 9, 1578 to Narch 23, 1978.” 

It was the intent of the Board when tnls Award was rendered that 
all payments to Claimsnts would be on a time-and-one-half basis. Referee 
Rodney L, Dennis, who sat with the Division as a neutralmembcr when Award 
NO0 2303 -KS Gd02ted, also participated with the Division in makiq Tunis 
interpretation. 

. 

Attest: Acting Executive Secretary 
National Railroad Adjustxent Eoard 

\ 
\ 


