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Rodney E. Demds, bferee

(Emthehocd of Fe&Way, AlrUne  and Stamhlp Clerka,

t
Freight Randlere, RxpreefJ aad station mployecl

b----Y-P-Y

camofthesy8tahlvstteeoftheRrotherhocd
(etasac) ttmt:

Owrler  vIolated the wnt at Cleveland, Temeuee,
~itarbltmrilydeducted  fnm#.U.K.IW&mon~~~yforthe
first perlodofApril,1~8,atut&cU ~0.00, repwenting beneiitrr
pmyable l t$?5.OOperday86 entltm ut&ertheRailmd LEimploymnt
bmranm Act for e paioa of pereoml ilhmrs that encoqsmed Writ's
usiged rest days of April14 a& 15, 1g18.

Qrriaan?4llnovkFequiredtorelmburwmr(rratW.K.
Rob%nsoninthe-tof$5O.OO,represmrtimgthe fullir~dedm-
flon iFa the c!l8imnt'm papoll &eck for the fire payro~~period of
AWL 1978.

caveland, wluleeme. His Feat dys w Rlday and
-=m* -vu off ~1st irop 2unday,Aprilg,1~8, tosunday,
April& l~8,mioringflvework&ys.  Eewmell@bletorecelve
B.U.I.A. benefits after the fS.rst four day6 of bls illnase. Re come-
ouently received $25 per day of R.U.I.A. benefit8 for April13 l4, 15
ud16,1~8,faratdmlof$100. Woofthewdays,Aprlldmd
&la 15, v&a emmnt'a rr(palu m8t m.

Claiantuasalme1ligibl.e torecelvea oupptital sicknees
allmmme uudm Plan A of Dsrier'e Jammy 1, 1975 Sick Lmve ASmimed..
~thefirat~oiillncse,~~vcrsUlnradaa~~dlben~it
forApril10, ll, 12, 13md 16, 1978. 7!hebeneiif forAprll10,  11 and
12 equslad~day'r,  payatthe stMl&ttw rata. nlie emountwae tobe
x-e-fuWby(*rrLar.

~k?rdit~forAail13~AInll~vrcl~adbytLvriv
bytheamnmtclalmnt recelvmd frcm R.U.I.A. (or $100). '..!bimnt protaste
thi6 ddu~Monof $100, i~i~lagthat&urier had no right to claim the
R.U.I.A.bemfit of$25.OOpar day pncrid to czairntforAprill4  and15 as
Imoif~,~ince~eoe~hian~bysaadhera~n,ea~~l
benefit plBymnt for the Mm.
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Clalmnt does not corrtest Carrier*8 right to utlllse R&LA.
pa~s~anoiz~anwor)r&~,butit~sco~rtit6ri~tfo
use them 86 an offset on rest d8ys. -t 16 themfom requesting
t&t thlsB& direct Qarrier to return the $sO..it enmeouely deducted
from his 6~bmltal61ckw66  bewflt PJaat.

~eOl(pnisatlonbases this claimonthe fact thstsupplemmtal
6lckw66 benefits are paia ona dailybt&s for-k Qys onlyandR.U.1.A.
bemfltsars @dona amtinwusbasls,  W%tdingrestdays,owethe
four4ayvUt5.ngpulodhas  elapsed. TheOrganis6tion cites sixmmrds
~l~ite~6andfara~~~formpportits~ir,fhis
am. (The SpsciU Baud of AdJuelmwt established puswnt to Aggaetlx
K,~~l~IlIuCaabB1vungton~~,Inc.,lbrcdLlo.9,and
Aud Ha. 34,R. D. O'Brien.cluirpan; case b.2,Aum-d Ro.22,Public
ZlsrBorrd~.LlS6,~lring~CudI(icbploed,~cLeburgcud
FMmcRailroadCo.,JobnB.Mswell,uhuirmn; RlbllCfaBoud
W.2006,lkrardRo. 15, ln*01vingRRACami  CMaagoandHorthUesta~

tlon Co.,D.Rischen, chairpm; snd mlrd Mrision Avlde
~S.Rmkis, referee,srd~))fbl,J.J.Mmgan,  referee).

In each of these cases, the referee has oowl&edthat R.U.1.A.
~tscurodlykrwdby~~as~oii~~~~~~l~
llrmtsl~tsonadsl~Jr6l6udwtonatotal~~8.  The
ol'&WiS&%OIl thW&cUe  ?@WStS  thUt this Bwrd SUSttbiB -‘S CLair.

!he Can-ier agues thnt the Or&satlonls interpetatlon of
th~A&m~mmt4~san~mpl.oyatorea~lv~~r~a~ney  whileheisoff
slckthsnifhehsdvorked.  Thatvouldbeas lntarpmtation
ofthe~andwasnevertheintemtoitheprtle6.  Carrier
slrro~~that~e~d~bytbaor~~tiontosupportits
position inthis a-are wt onpolutand th8t, if read carefully,
they led suppod to cerrler's pos1tiorl. alTier therefom requests
thatthisBoarddeny+&ecti

Thelawuageati6sueinthi6bispute  is cont,a~~~in
paragraphrr2~3ofPlsnA,+hichkaavapartof~s~~~~
- In septamber1974. Itreads 66 follows:

“r. ForsllyperlodforvhiahIulemployvi6
entitled to sllpplsmenta 1 sickaess benefits
under the foregoing wph and beneflts
are wt myable uder R.U.I.A. for such
mob e- 61ckue~6 benefits wlu
bepalsble k~ such e@oyes inamounts esteb-
llehed lnmph (1)ofthisPlanA.

3 .  Foranyperiodforvhiuhwsvployeis
entitled to supplemental slck~6s be-fits
under the foregoIng paragraph and sidmess
benefits am also psyable under the R.U.I.A.
for ewb period. guw1 6ic.lme66
beuefltsvlllbs  psyable to such employ-e
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"in m&l -to so that such supplewntal
beneflte vhen added to the Wsfits psyable
underR.U.1.A.  shall totalthe aai4msormt
l tabliebea in psragraph (1) of this Plan A.
(Fruugmpb (1) refers to a day~s pay as cal-
aulated on a reguku straight-time  basQb)"

The issue simply 16 does pragcmph3authorlsek-rlerto
dedast allR.U.1.A. wts reculvad by slalwat from the supplsmatal
sickaess bemfit he rsceivad or can It on4 deduct the R.U.I.A. pywnte
rsceirdby~tonthe&~itpeidc~ta~~~~~aiit4

'IhisB~hao~~~~~themacordoithismm. It
has taken special note Of carrier's argkaent tmt the langmge of pal-a-
graph 3 clear4establishestbatlt candaduct allR.U.I.A.bsasflte
raca%vsdbyslalmnt l.smatalbaasfXtspal6h5m. Uedawt,
hovever*npbourler~~spersuasl~.  panr(psph3dses
spar)rofperiadsduriag:shbenefltsan  myableto
aployas a& it daes say tLM R.U.I.A. benefits Ml1 be added to sup
plawntal bs, but it wwlulles rith the etatment that the SW
of the bewfits trill equal the dally mouut establishad in parsgraph (1).

The Orvpnisatiw has presented six avmde tbst have decided
tbsidarticdLclriP~tlobeion,~~in~~aithec~s.
Weha~arai\lllyrradfhwwnnsdspdlt~disMntinArud21~3~
anfiadlIobaslaforastapplylngtllealnthisasse. Psra(paph3does
1Pt,~~~~~ee,stipilstathst~~te~~~l~~on
a peaadlc baels or as total beneflte. 1tveryc1ear40pe!aksabout4
dallymmunttobepaid. !iahere in Plan A ara R.U.I.A. paymsnts on
rest days aiaaleed. 0neeanonlyaowtruethelangmgerelatingto
the beuflts %nwlvad in this situation to ba ths benefits pld or the
baIeflt6 mceivud on a lmrk day. Plan A clear4 identifies work days
as days fs~vhlchbeneflts canbs paid. While Oarrler might contend
that the OrgLniratlon's argravnt thst B.U.I.A. payments received on rest
days should notbe subtr4ctcd frcmthe beneflts paid is nots$ultable,.
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it is diiiicult to argue that the prsdica 16 barred by the~A@ee-
msti ad mt supported by all of the pswious W en the snbjeot.

Thatthe krrierand theZnploye6 lnvolvmd inthis dieplta
are respestive4 Cerrlerand l41ployeswithlnthe mm&q of theRailway
IdorAd,ae approved June21,1&

lmatthiaDl~sianoft~ Adjae~nt Boardhas jurisUlatlon
ovvrthe diopt~telnvolmd  herein;ald

mat the Agreemsut  was violatea.

A W A R D

clnim suatal.nea.

Mv!IoNAL llmmAD ADJusBJlmT BOARD
By Order of Thixd Mwlsion

AT!TJ?%T: d.#P&L
aecutive secretary
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REFERREDERRIR
--

The Majority erred in finding that: "The agreement was violated."

In this case the basis for this erroneous finding is found on page three Of

the Award, where it is held that: "The Organization has presented six

awards that have_,decided the identical claim that is before us now in favor

of the claimants." (Emphasis added), and then the majority conclude8 on page

four with the statement: "It is difficult to argue that the practice i8

barred by the Agreement and not supported bv all of the previous awards on

the subject," (Emphasis added). In the foreign line awards relied upon,

the specific agreement provisions dealing with R.U.I.A. benefit8 recaptured

by the Carrier were substantially different from the provisions of the sick

leave agreement under interpretation in this case. This fact was repeatedly

brought out by the Carrier during all stages of handling on the property

and before the board. The sick leave agreement involved in this dispute

was purposely designed by the Carrier to recapture all R.U.I.A. benefit8 paid

the employee, "For any xriod for which an employee i8 entitled to supplemental

sickness benefit8 . . .Ii (hPphasi8 added). The agreement provisions in the

foreign line award8 erroneously relied upon by the majority provide for recap-

ture on a daily basis. In view of the distinct differences in the agreement

provisions, there is no contractual support for sustaining the~claim here

involved. The majority applied awards involving foreign line agreements not

identical to those on Southern Railway.

The Carrier demonstrated in the record that in a Section 6 Notice served

by the Organization in 19Tl, the Ceneral Chairman proposed a provision for



the new sick leave rule, that would have provided for daily rather than_.
periodic recapture of the R.U.I.A. benefits paid the employees. This

proposal was rejected by the Carrier because it would have made the new sick

leave rule susceptible to the very interpretation that the majority has now

erroneously placed on it. Therefore, the Organization has obtained from

the Board by this a&-d what it could not obtain through negotiation8 between

the parties as required by the Sailway Labor Act has amended.

The Award is erroneous and does not represent a correct interpretation

of the sick leave agreement on Southern Railway. An interpretation applied

to one agreement is not correctly applied to another unless the Agreements are

the same. The majority failed to follow this fundamental principle of contracts

and a8 a result rendered a decision that is an absolute error.

Accordingly, Award 23206 is palpalbly erroneous and this claim was in-

correctly and improperly sustained and we dissent.
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