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STATmuT OF CLAIM:

t?ATIoNAL RAILROAD ADJlmmm  BOARD
lhnrdlhnber  23210

TfIIRD DIVISIOll Docket saber w-22567

Dana E. Eimhen, Beferee

(Brotherhood of Uaiutenence of Way Bployer

[cbicago,Milwaukee,  St, FaulsdlPaclflc Railmad Coalmy

"Clalrofthe  Syetem Comittee oftheBrotherhoodth&:

(1) Mr. P. C. Cbrieteaeen  warn the wnior purrliflad applicant for
the 'Poaitlon of Sectlon Foreua, Cheaeypille Saction 4605, Akertlwd la
Bulletin Ho. 14, meember 21, 1976' and hia wnlorlty and meniorlty  rIghta
va-e violated when aaid po8itlon vaa 'awrded to J. C. Illif.'
File No.D-2006/@23)

(Syeta

(3) A8 a amseque~ce of' either or both (1) a&m (2) above,
C!labant P. C. C%rloteneen  shall

'be allowed the diflereatialin p9 irar
hio rate8ulthatofFolaoaa'8  rata or pay
until he ie allowed to amwe the #oeitioe oi
Poremnat ~eaeyvlll.e.l "

OPInIOlI OF BDARD: CWlm8tP.C.Christ.eneeavae e@oyeda8anextngana
forawn vith seniority date Jau 15, 1972. He bid on a

poait1an of section Forwan adnrtlaed In a bulletin of Deaaber 21, 1976. On
Jamsry l2,lm WWmrd ofthe porltiontoanotherbldder.
By letter of I@&reh 7, 19?'?' to Roadmster Sanquewttl,  the OrganiZation'a
General c%alrmm ebjeuted to the action. The s 18 not a0 otcicial
to wha grievances of e@oyeo wveredbytheF?WlSAgrementahouldbepre-
wated la the tint instance. IWJmr, purwant to anrier's ln~ructloa to
the General aal.rmn of septwber 24, 1976, such claim for an emplop
should bs presented to Aesietmfc Division mneger, Vaughn L. Stone?. Under
date ofUarch16, 1977,before  reCei*s response fmmuthe Roedimster
tohieLCr~h,l~lattar,tb4Ge~~lChs~wrotclto~.Stonar
as follow:
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"Dear Sir:

In regard6 to your Bulletin # 14-A dated January
12, 19'7'7 for the position of Section Fawn at
Qxeneyville, lnwhlchawanivasmdetoJ.  C.
Nil vlth bidders listed aa: J. C. IUff,
W. M. Green, P; C. Christensen, R. Pickett
and K. it. Sollars.

We have been notified that although ur. P. C.
Qulstensen has a Foreman’s date, he was not
allawed the position. Also, Mr. Iliff work&
aa a laborer and fsiled to work the position
In thirty-five (35) dtsye as required.

AwordIng to Rule 4 ‘Dspertaat Idmite
SoctionadErtraGaagForem~areuder
the sum classification  amd  rank.  Their
rights are not held to the Section umber
or Gang nlnber.

Acccsdbg  to Rule 8 (b) 'Note: V, m
the senior applicant is assigned, he withdrawa
hla applfcatlon or forfelts the position Is
accordance vith fihe prorleions  or Rala 8(e),
the next senior appUcantwil1 be assigned,'
Rule 8 (E) statee ‘AB wployee awigaed to a
position on bulletin, udess eqpged in
twponryor apecialseti~~,  or on leave
of absence la accordance with pwialo~
of Paragraphs (a) and (b) of Rule 17, must
accept the position aad perfom oervice
thereon vlthla thirty-flYa (35) calendlw
asyS frw the date of assipment or forfeit
his right8 to the position.' Mr. Illff has
forfeited his right.8 to this positioa.

Dregardle~ of rule 8(b) mte and 8(e),
Mr.Qu%stensenholdsase~oritydateef
Foreman June 15, 1972 and should ham tmn
allowed the position of Forewn  at Bmnepdlle
onJanuary 12, 197'7.
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"Mr. P. C. (Msteasen should be allmed
tbedifferemtialin  pay frashls rate aad
tbatof F-'a rate of pay anti1 he is
allowed to amms the position of pozmmn
at cheaey7ille.

Please advise the dste Mr. P. C!. Quistensen
willbe allowedtoworkae  a Poreanat
olemyvllle, Illiaois and psy-roll payment
will be nde on."

l3te Assistant Dlrislon Manager never has respouied to this claim,
but Fmadmarter Smquenstti responded to the Genaml Qnirnaon~y2,1977ao
f0llow5:

"In reference to letter of March 7, 1977
retpang the appointaentor se4tion
Form at heneyville, Illlnoir.

In iBYestigating  this matter I find
that Mr. Illif did cotworkatpodtlon
within 35 days of the awardimg bulletin
ad accordance with Rule 3 snd Rules b
and 8N the aext senior bidder will be
awarded the po51t1on. With thi5 action
Iwantyouraseurancethattherewlllbs
M cub3 flied ikibebau or 5wsp5
Iliff. Upon your assurance in writing
I will mke the above arrangmentf.

It is w poeitioll that Rule 3 appliee
a& next seaiorbldderthatwillbe
assigned to this position is W. ht. Oreea
am% mt Nr. P. C. Christensea. Thers is
m rulathat5tab5  thatanertrs Bclng
fm'sdate applieetobiddlagon
section F- position."

TheGemralChalzmsaonXay10,1~  respondedtothe Roadm~er
as ronowe:
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“Dear sir:

br5r5r5aOeto  par Latteraatadmy 2,
lmin replyto ourldtarof March 7,
lm in which we requested a reissue or
Bulletin shoving the proper asslgmmt
to Mr. P. C. Christensen. You reflect
onRule 3whiehhas nobearing upon
prawtion by bulletin.

ary lotter or t4mch 7, 1977 va5 a request
for propar aeslgument to bulletin by
bidders. lWerlng~0re5p0nw5,aclalm
w55 enteredlnfavrm  or*. Christensen
on mrch 16, 19~~ and is m in progreeal(

Fixmlly, on M@f 19, 1977 the General chairman wrote to the highest
appe5la  officer as follows:

OnMarch 1.6, 1977 ve progressed a claip in
rar0r Or Hr. Paul C. christeneen to Assistant
Divieion Msnager V. L. Stoner for differeutial
in rates of psybetseeathatofFo~~s rate
0rpyMdhio present rate. copy Of claim is
attwhed for your ready reference.

A5 this clal.8 is nay in default, It should
be paid as presented. Plesse advise when
clain 15 to be prid and on which payroll it
vlllbeallmred. Also, vhen bfr. Cbristensan
tillbeallmmdtopetiolrhis  duties as
Foresun  a t  Gbenayvllle,  lllimi5.

Mr.V.L. Stouer receives a copy ofthi latter
85 aotice he is in default and claim16 payable
a5 presmted." (i3nphasls  in Orlglnal)



Award Number 23210
Docket Number k&J-22567

Page 5

HamdUng on the property concluded with the response of the Assistant Vice
Resident for Labor Relations on July 18, 1977, as follows:

Wear Sir:

In reference to your letter of May 19, 1977,
regarding claim in favor of D. C. Christensen.

In reviewing the file, you first wrote to
Mr. Sanquenetti on March 7, received on &rch 10,
bringing to his attention an alleged Infraction
asking him to take corrective action. Then,
only six days later, not waiting to hear from
Mr. Sanquenetti, you filed a claim in favor of
Mr. Christensen to Mr. V. L. Stoner.

This certainly was not a reasonable tima for
Mr. Sanquenetti to make a reply. Mr. Sanquenetti
wrote you on day 2, 1977, making an offer to
correct the situation. Mr. Stoner assumed that
youwere handling with M. Sanquenetti. I do not
feel Mr. Stoner was in default insomuch as you
were estopped from filing a claim until you had
given Mr. Sanquenetti a reasonable time to respond
to your complaint of March 6, 1977. In this
respect, your March 16 letter to Mr. Stoner is
not a proper claim.

Without prejudice to my position above, the
agreement was not violated and the claim for
Mr. Christensen is without merit because Mr. W. M.
Green was the proper applicant to be assigned
when Mr. Iliff did not fill the position in 35
days.

In view thereof and in view that the improper
claim you have submitted is without factual,
schedule rule and/or agreement support, I nust
necessarily advise it is declined in its entirety."

.
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We ham reviewed the record with care aad we havu rejected de nom
argwents raised for the first tine at the Boamilevml.. We concladet~
claimmust be sustained onthe grounds that Carrier deraultedby uot timely
am@g the clsSm filed with the designated Oar&or officer on I&r& 16, 197'7.
See Award 3-22551. @miar 1iabilIty for the &fault10 cut off however
by the July 18, 1g'Tj' denial letbr by the higheat appsals officer. This
decision is based solely upou the procedural violation by Camler and no
opinion is exprermd on the marits of the clal~.

PINDIIGS: The Th.lrdDivisionoftheAdjus~ntEeard,  up~~thevbo3.e
racordandallthe  tidence, ilads asdholda:

That the parties valved oral hearing;

That the Carrierardthe&~ployes  involvedlnthis dispte
me respectively Carrkand  ~ployeswithin  thearaning of the Railway
LaborAct,as approvedJtute21,19~;

!Chat this Division of the Adjustaent Board has j~-L~ZLctioa
over the dispr& involved harein; and

A W A R D

clsim sustained for the claiesd differential in pay during the
psriod January l.2, 197'7 through July 18, 1977.

NATIONAL RAILROAD AAl7B!l!KRNT BOARD
By Order of Third Mvision

A-T:

hted at chicago, IUIWIS,  this 16th day or MISC~ 1981.


