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George E. Lcumy, Referee

(Brotherhoodof Railway, AirlIne anl. Steamhip Clerku,
( Freight Ffandlere, &press axi station tipl0yes

PAR!XlB'poDXSPUTE:(
(The Ba1tb3ol-e and Ohio B3ilroad oagpany

S'EAWCF CLAlM: Clainof the System Caanittee of the Brotkerhood
(GL-6749) that:

(1) Qrrler tiol~tedthe Agreemant in effectbetveen the
parties aen, ou my 17, 18, 19, 20 and 21, 1976, A&&a& chief clerk
U.A. BmnoUy inMvision&muger'3  Office Balt,imore,HBryland,was
assigned to fill the vaarncy of (CatSgory Aj chief Clerk to Diririon
bhmger porltion, vho was on vacation, and vas refuned compensation in
accmiumevithA~eemntRulea,ami

(2) Beeau8e of mch impropriety, mrriw aw1na k re-
qulmd to caqemate Assimtant (bief Clerk W. A. Oonnolly, an additicnal
ei&ht (a) hOWS' pSY ($i%aS) fOX aaCh dBt.0, Haf 17, 18, 19, 20 f&Cd 21,
19%.

OBINIOA m BoARLk lbe Organization alleges In the instant caoe, that
C!himnt., W. A. Connolly, the incmbent Asaimtant CWef

Clerk at C&rLsr*s Dkieion k43mpr's Office loeatal at Baltlmom, Ksrylamd,
van dlrected by the Superintelldent of Ymdn ami Agmciee to fllil. the vacation
wgscyofthe Qxief Clerkonthe claimdat~~a inquestion. 'Ihe Organization
anmertm this actionby Cwriervaa bproperar tke Clalmnt was not reglatered
to fill the w%sotioning Uiief Clerk% posltlon. Bmreforv,arguestheOrganl-
zation, the Clalmntln affectwao remvedfronhia re@arposltlonvhen
Obrrler required him to fill the &ief Clerk's vacancy. 33~ Organization
takes the pesftion Csrrier tiolated Rule 24 of the Centrol~ng mepent ef-
fective Jum 4, 19'73 intvowa~a: (1) brrier failed to fill the Chief
Clerk'r vaagtionvacancyvith  the appropriate senior employe 88 provided
for in Seation (a)(l) vhich reeds a8 follove:

"Plrnt-by the senior regularly aeei&axl amployee
vho has filed wrItten request vlth designated
ofPiaer,wlthcopytoLmalC2mimm,(mt
lem than tventy-four  (24) hours prior to the
starpg tine of dealred pusltion(r) (meandes),
i..;

and (4 Ca-rler fkbd b CcslrpsMate the Claiplsnt in accordance with Note(b)
of the Rule which read6 as follow:

"An Jhployee held off or removvd spa
hi8 ngular position and required to
fill a vacancy other tilan as outJj.lled
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"in the first sentence of P-IF* (4 0f
this note is entitled to a W of eight
(a) hours' pay 8t p =tS =ti fOr -ch
pooaition.*

The Qurier conterdsthe Clalmntwas notreaorad frcm his
position at all, asserting he merely performed the work normally per-
formdby hdm ondays when the U&ef CLerkwas present.. Ihe Cxrrier
sutdta that the Qliaf Clerk'r position for the f&y (44)) hour6 in
questionwas blanked a&argue6 thatnothinginthe1~3 Controlling
AgreePsnt requires it to fill such a vacation vacamcy. In support of
its position on this ,lirtter point, Qrrier maintains that Ruls 24
merely outlines the metbodstobe employedvhenvacanciee are tobe
filled. Furthermme, Carrier cites Article X?(b) of the National
Vacation Avnt of December 17, 1941, as snpportirs of it8 porition
thatabscncesvhichariseaccountan employebelng onvacatianare mot
conddered as constituting a vacancy. In addition, Carrier also cites
Article 10(b) of the &am Vacation Agrcaasnt, submitting  that when a
position la blanked, Article 10(b) permita the duties of that position
to be distributed azbxg tvo or more employes vhere said duties do nrrt
etxcced25$  ofthevorkload. Ihe Carrier notes that under thla 254
allarence, up to ten (10) hours of the total forty (40) hours of
vork inquestion inthe case &bar, couldbavebeendistributedamong
the Clainant as well as other employea. Sckley0r, arguee the Carrier,
glren the4 fact Claimant did mo6tl.y his ovn assigned work lnalmding
a Yery tlnb? conaumlng daily stsbtistical report, raabant did not, in
fact, petionu anywhere near ten (10) hours of Chief Clerk's vork for
the veek in queetion. Tbu.9, concludes Osrrler, the instant claim is
withoutmerltand  shouldbe denied.

Inrevievlnallthear~entand evidence ofrecordbefore us,
theBavdarrivcsatthefollowiagdeterrilrrtions:

1. We find Brrier'e  references to Articles 10(a), 16,
and 5, of the December 17, 1941 National Vacation Agree-
ment, advanced In suppart of its position in the instant
cast, to constitute nev Eugumwt which proaarpally Is
not allovablebefore  this forumandtherefore  uxmotbe
conddered by un in reachlqg a resolution of the rubject
claim.

2. We view mxh other provleiona of the 1941 National
VacatlonAgreementhereinbefore  citedby the Can%er in
Supparf Ofita posltlon in the instantcaee, specifl-
ally Articles 10(b) and IS!(b), as setting forth, in
guideline fashion,minW standardB regarding oarlou
aspects of vacations bywhich the prties thereto agreed
to be bound. such proYisioM yielding minimm -tee-
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do not, in the judgment of this Soard, prevent
the parties from agreeing to more stringent
standards in their prospective negotiations,
one on one, for a collective bargaining agree-
ment.

3. Under the circumstances, we interpret Rule 24
of the parties'Collective Bargaining Agreement as
effecting more stringent standards upon the parties
at interest than those provided for under Articles
IO(b) and 12(b) of the 1941 National Vacation Agree-
ment. Thus, the parties' June 4, 1973 Collective
Bargaining Agreement takes precedence in the case at
bar and is found therefore to be controlling.

4. The language of Rule 24, Section (a) is clear
and unambiguous with regard to the fact that the
taking of a vacation does constitute a vacancy and,
if such vacancy is to be filled, as we find that it
was filled here, it is Carrier's responsibility to
fill such vacancies of vacationing employes in the
specifically prescribed manner set forth in Sections
(a)(l) through (a)(3).

5. The Carrier therefore erred when it failed to fill
the vacation vacancy of the Chief Clerk by placing
the senior regularly assigned employe registered to
fill said vacancy in accordance with Section (a)(l)
of Rule 24, who, incidentally was not the Claimant.

Based on the foregoing determinations, we find the Claimant was
removed from his regularly assigned position and required to fill the
Chief Clerk's vacation vacancy which vacancy of course, did not arise
as a result of any emergency conditions. Thus, Note (b) of Rule 24 is
applicable here entitling the Clalimant to eight (8) hours' pay at the
pro rata rate for both his position and that of the Chief Clerk's position
on the claim dates in question.

The Carrier is directed to pay the Claimant the pro rata rate
of the Assistant Chief Clerk's positiontwhich then amounted to $58.10,
for each of the claim dates in question, May 17, 18, 19, 20 and 21, 1976.
The total amount due the Claimant is therefore $290.50.



Award Number 23215
Docket Number CL-22906

Page 4

The Board notes that the applicable rate in this claim is the
pro rata rate of the Claimant's own position and not that of the Chief
Clerk's because the Claimant's personal rate as Assistant Chief Clerk
is the same as that of the higher compensated Chief Clerk's position.

FINDINGS: The Third Division of the Adjustment Board, upon the whole
record and all the evidence, finds and holds:

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute
are respectively Carrier and Employes within the meaning of the Railway
Labor Act, as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction
over the dispute involved herein; and

That the Agreement was violated.

A W A R D

Claim sustained.

NATIONAL RAILROAD ADJUSTMENT BOARD
BY Order of Third Division

ATTEST: kw&eL. 1
Executive Secretary

Dated at Chicago, Illinois, this 16th &rof Mar& 1981.


